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TWO QUISTANDING AUTHORITIES 


THERE [5 NO SUBSTITUTE FOR A GOOD TEXTBOOh 








PAGE ON THE 
LAW OF WILLS 


Lifetime Edition 


¢ Comprehensive; Scholarly; Utili- 
tarian—Treats Every Phase of the 
Subject: Entirely Rewritten. 


COMPLETE IN FIVE VOLUMES 


The Text has been entirely rewritten 
and expanded in scope so that this edi- 
tion is twice as large as the 1926 edition. 
Many new problems are treated for the 
first time in this edition. Others have been 
worked out in greater detail than ever be- 
fore. 


This edition includes the text of the Stat- 
utes on Wills for nearly all the states. The 
statutes deal chiefly with the execution 
and revocation of wills, nuncupative wills, 
rights of after-born or omitted children, 
etc., and contain numerous cross-refer 
ences to the text in the first four volumes 
of the set. 

The work also includes the most com 
plete collection of Forms of Wills ever 
assembled in one place, and hundreds of 
references to law review articles and 
annotated cases. 


¢ No expense has been spared to 
make it a work of lasting worth—a 
valuable addition to your library. 





OHLINGER’S 
FEDERAL 
PRACTICE 


¢ With Loveland’s Revised Forms 
—Conforming to the New Rules of 
Civil Procedure. 


COMPLETE IN SIX VOLUMES 


! Constitutional Provisions; The Judi 
cial Code (U. S. Code, Title 28 ] 
to 443), Annotated; Chronology of 
Important Statutes, Decisions and 
Rules. 


Remainder of U. S. Code, Title 28; 
Other Practice Statutes, Including Ju 
dicial Enforcement and Review of Or 
ders of Administrative Agencies 


New Rules of Civil Procedure, Exten 
sively Annotated; Comparative Leg 
islation; Time Schedule; Advisory 
Committee's Notes. 


Forms of Practice Under the Constitu 
tion, Judicial Code and Rules of Civil] 
Procedure; Removal of Causes; Ap 
peals. 


Forms for the Court of Claims, Board 
of Tax Appeals, etc., and the Judicial] 
Review of Orders of Administrative 
Agencies. 


Outline of Procedure; Table of Cases 
Cited; Master Index, with References 
to the Constitution, Statutes, Rules 
Forms and Outline. 


oo an = G& #«i'P 


¢ Now is the time to consider an 
entirely new and modern work on 
Federal Practice and Procedure. 











Send for Descriptive Circulars and Full Information 
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NEEDED, 

AUTHORITATIVE .. . here is the first 

organized and comprehensive chart and 

compass for effectively understanding 

~ COMMERCE and dealing with the manifold activities 
DEPARTMENT of the federal government. 





; For this new CCH loose leaf Service 

CUSTOMS is especially designed to report con- 
¥ . BUREAU stantly and completely on the organiza- 
‘j PP ~ vinnie anil tion and procedures of the more than 


SEC 200 federal agencies and activities in- 
4 cluded. 


It opens rich new opportunities for the 
lawyer—in a field of law and regulation 
daily increasing in size, in influence, and 
importance. 
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Write for Complete Details 
COMMERCE) CLEARING House, Ixc., 
LOGSE LEAS SERVICE BTVISSON OF THE CORPORATION THEST COMPANY 


New Yor« CHIcaco WasHincTor 
Empire STATE BLOG. 214 N. MICHIGAN AVE Munster Bios 

















INTERNATIONAL CORPORATION COMPANY, INC. 


Serves the Lawyer: 
In the organization, maintenance, dissolu- 
tion or protocolization of corporations in foreign countries. The 
lawyer retains direction but the International Corporation Com- 


pany saves him time, trouble and expense. 


Consult us at any time—in person, by mail or telephone 





INTERNATIONAL CORPORATION COMPANY, INC. 


Organized 1922 


150 Broadway, New York City 


affiliated with 


UNITED STATES CORPORATION COMPANY 


Organized 1902 
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Lawyer, Lawyer! 
ad ¢ Perhaps a subsidiary corporation must be 
— — “We've got a contract in Ohio!” organized where the lawyer's client is to oper- 
. : 2 ate a branch, or where it will carry a stock, or 
— — ‘*We’ve opened a branch in New Jersey!”’ where it is to perform a contract—or perhaps the 
a ‘ present company must be qualified. 

— — ‘**We must keep spot stocks in California and Bf te ic inscepacation eed Gis ettester widhes 
Washinzeton!”’ to study the state’s requirements, or make a 
selection between two different states, or work 
AL Extension of business into new states by corporations is bringing out the most suitable capital set-up, or the 


irry calls to lawyers these days calls the lawyer doesn’t want to 


keep waiting while state officials get around to answering his letters 


ibout requirements, taxes, fees, forms, etc. Save time! Save worry! 
Let the Corporation Trust system attend to the bothersome details 
for you. You may have read before, but if so, read again—in the 

umn at the right—just how the Corporation Trust system works 


r lawyers in all such matters. 
The Corporation Trust Company 


e 
€ T Corporation System 


and associated companies 


Albany 158 State Street Jersey City , . 1S Exchange Place 
Atlanta 57 Forsyth Street, 4.W Kansas City . . » 826 Grand Avenue 
Baltimore 10 Light Street Les Angeles 510 S$. Spring Street 
Boston 10 Pest Office Square Minneapolis . 408 Second Avense S$. 
Butfale 295 Main Street New York . « « 2 Broadway 
Chicage 208 Seuth La Salle Street Philadelphia . 123 S. Bread Street 

nnat 441 Vine Sreet Pittsburgh ; . 835 Smithfield Street 

veland $25 Euclid Avenue Portiand, Me 57 Exchange Street 
Dallas 1308 Main Street San Francisce 220 Montgomery St 
Detroit 719 Griswold Street Seattle ; . 821 Second Avenue 
Dover, Del 30 Dover Green St. Lewis ; . 394 Rerth Broadway 
Karttord 50 State Street Washington , . 329 € St. OW. 


Wilmington 100 West 10th Street 





soundest purpose clauses, or the most practic- 
able provisions for management and control, 
C T will bring him extracts (obtained from offi 
cial sources) from the statutes of any states 
desired, or copies of charters, by-laws, etc., to 
study and compare. 


If it is qualification, we will furnish him with 
official information as to fees, taxes and all 
requirements; if he is uncertain whether his 
client needs to qualify, we will furnish him with 
official information and data on which to base 
his decision. 


When the attorney has all his papers ready 
either for incorporation or qualification—the 
Corporation Trust system, will, through its 
representatives in every state, see that all filings. 
recordings and other necessary steps are per 
formed without a single moment's loss of time 


After incorporation or qualification, we will 
provide the registered office or agent, or both. 
as may be required by the state: notify the 
attorney of all state taxes and reports required: 
forward process as he directs; and furnish him 
with a unit for that state of the Corporation 
Tax Service, State and Local, in which is pre- 
sented complete information up to date at all 
times on the state’s laws affecting corporation 
taxes and regulations. 



































...and have been meeting the special bonding requirements 





of the legal profession ever since. Many attorneys began 
their F&D relationship during the early years of their practice. 

No matter in which section of the country you may be 
located, the F& D's 9500 agents and 52 field offices provide 


prompt service for you and your clients. 


FIDELITY AND SURETY BONDS « BURGLARY AND GLASS INSURANCE 


FIDELITY and DEPOSIT 


COMPANY OF MARYLAND, BALTIMORE 
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ALL-EXPENSE 
38-DAY CRUISES 


to the Fascinating East Coast of 


SOUTH AMERICA 


A complete fulfillment of the order of the court —com- 
bining the stimulus of new sights, new peoples, new 
experiences with relaxing days of shipboard luxury. 
There’s a cruise sailing every fortnight from New York. 


33,000-TON AMERICAN REPUBLICS LINERS 


§.$. BRAZIL  5$.$. URUGUAY 
§.S. ARGENTINA 


Planned and manned to offer every shipboard comfort—every 
cruise pleasure. All staterooms outside, air-conditioned dining 
rooms, broad Lido sports decks with outdoor tiled swimming 
pools, spacious public rooms, lavish programs of entertainment. 
Cruise Rates: $395 Tourist, $550 First Class ($585 certain sea- 
sons). Rates include all shore excursions and hotel expenses at 
Buenos Aires, ship is your hotel at all other ports. 


MOORE-MeGpRMACK 
CACED 


5 Broadway, New York 
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The Entire Text 


of a 


Monumental Work For Federal Practice 


Is Now Ready 


eee 





The “Life-Time” 


FEDERAL DIGEST 


is a complete digest of all Federal Case Law— 


. — = . 
a i i i i a a a a a a 


the finest ever prepared! 


Thousands of painstaking hours put into this work by -"West" Editorial 


Experts will result in saving the busy practitioner from countless hours of 


tedious research. 


Altho the finished set is requiring twelve more volumes than originally 


contemplated, you can, at this time, still obtain this monumental work at 


the pre-publication price and terms. 


Full Particulars Sent Without Obligation 


Write to 


WEST PUBLISHING CO. SAINT PAUL, MINN. 
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CURRENT EVENTS 


Topeka Regional 


Conference 
N MAY 23, 1941 st and local 
O officers and office lect of the 
associations of several Midwest 
states, including Kansas, Nebras 


ka, Oklahoma, and Mi 
ri, met at Dope ka with 


mbers of the House f 


lelegates of the America 
Association and \ 
esentatives al 
of the National Co 
tee on Judicial Ad 
ation, the Committe: 
National Defense, and 


American Citizer 


nmittee of the ABA 
[he Conference as 
d in conjunction 
annual meeting o 
ar Association f 
ite of Kansas 
Ihe meeting was 
d over by Burt | 
ym pson of Iowa, Chan 
n of the Section of Baz 
yanization Activities 


ABA. 


ions were held jo 


immediately 


ABA Officer Honored 
OSEPH D. STECHER, 


known as Assistant Secretary of 


widely 


the American Bar Association, has 
been elected President of the Toledo 
sar Association for the year 1941-42. 
He has been Vice-President of that 
Association since 1939. He was Presi- 


Law Publishers Show 
Spirit of Cooperation 


HE JOURNAL is recently in re- 
| fees of an interesting communi- 
cation from Edwin M. Otterbourg, 
Chairman of the ABA Committee on 

Unauthorized Practice of 





SUPREME COURT CHANGES 


Charles Evans Hughes, Chief Justice of the United 
States for the past eleven years, has retired from that office, 
effective July Ist. The current number of the Journal is 
devoted in a large measure to the historic significance of 
this event. The articles and comment about Chief Justice 
Hughes are intended not only as a tribute to him and 
to his services to the country, but also as a record to which 
the lawyers of the country may turn for information in 
future years. 

On June 12th, after the July Journal had been largely 
made up, the President nominated Associate Justice Har- 
lan F. Stone to be Chief Justice in succession to Chief 
Justice Hughes. This appointment has been referred to the 
appropriate committee of the Senate and Senate confirma- 
+} tion is shortly expected. On the same day the President 
nominated as Associate Justices, Attorney General Robert 
H. Jackson and Senator James F. Byrnes. In accordance 
with senatorial custom, the nomination of Senator Byrnes 
to replace Justice James Clark McReynolds, retired, was 
The nomination of Attorney 
General Jackson has been referred to the appropriate Sen- 
atorial Committee. The Journal will give adequate atten- 
tion and space to the new nominations, as soon as they are 
Some of the all confirmed by the Senate. 


confirmed. 


the Law, concerning the 
helpful cooperation which 
that committee has re 
ceived from a number of 
publishing companies 
which distribute legal in 
formation for the use of 
the Bar. A “Declaration of 
Principles’’ has been 
agreed upon between the 
Committee and represen- 
tatives of five leading pub- 
lishers, including Prentice- 
Hall, Inc., New York City; 
Commerce Clearing 
House, Inc., Chicago; Re 
search Institute of Amer- 
ica, Inc.,of New York City; 
Alexander Publishing Co., 
Inc., of New York; and 
National Af.- 
fairs, Washington, D. C. 


Bureau of 


Mr. Otterbourg’s an- 





nouncement concludes 





h the annual meeting 
the Kansas State Bar Association 
n account of that meeting is found 
page 464 of this iss This was 
last regional Conference to be 


ld before the ant meeting. 


ULy, 194] VoL. 27 


dent of the Toledo Junior Chamber 
of Commerce some years ago and was 
honored with the Distinguished Serv- 
ice Award of the Junior Chambers of 
Commerce of the United States. 


“This undertaking with 
leading representatives of national 
distributors of authentic legal infor- 
mation should result in a continued 


improvement of relations between 
the publishers and the Bar.” 
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Texas Lawyers’ /nstitute 


BOUT 175 lawyers from all parts 
A of the State of Texas gathered 
at the Lawyers’ Institute June 3rd 
and 4th, sponsored jointly by the 
State Bar of Texas and the Univer 
sity of Texas Law School. Principal 
speakers included Professor Walter 
Gellhorn of Columbia 
who was Director of Research Staff 
for the Attorney General's Commit- 


University, 


tee on Administrative Procedure; 
Dean E. B. Stason of the University 
of Michigan Law School, who was a 
Attorney General's 
Magill, 


Columbia 


member of the 
Roswell 


Law at 


Committee; Pro 


fessor of and 
former Under-Secretary of the Treas- 
Merrill, Pro- 


University of 


ury; and Maurice H. 
fessor of Law at the 
Oklahoma, an authority on oil and 
gas law. 

The Institute was suggested by the 
School of Law and was authorized 


by the Texas State Bar. 


Law Firms and Wage- 


Hour Law 
Peg Wage and Hour Division of 


the Federal Government has re 
cently issued “Interpretative Bulle 
tin No. 6” 
of law firms under the Wage and 


which discusses the status 


Hour Law, the provisions of which 
go into effect July Ist. The bulletin 
announces that under the interpreta- 
tion of the Division, a law firm is not 
entitled to exemption as a “service 
establishment.” Law firms are ac- 
cordingly given the same treatment 
in the bulletin as banks, insurance 


companies, title companies, news 


papers, etc. The bulletin states that 
many letters have been received from 
legal firms making inquiry as to th 
purview of the Act. 

It is indicated that the Wage and 
Hour Act of course does not include 
attorneys employed by a law firm 


since they are exempted from the 
scope of the statute by reason of their 
professional standing. The Act, how- 
ever, does apply to all other em- 
ployees receiving less than $200 per 
month. 
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CURRENT EVENTS 


Legal Articles 
In Non-Legal Periodicals 


HE JOURNAL has been advised 

by the American Association of 
Law Libraries that that Association 
has undertaken the work of indexing 
all articles of interest to lawyers pub- 
lished in non-legal periodicals since 
1900. At present a committee of the 
Association of Law Libraries is en- 
gaged in plotting the work. This task 
has been undertaken because the law 
libraries concerned are satisfied that 
the resulting index will be of much 
to members of the Bar 
is the 


interest 
throughout the country. It 
desire of that Association that mem- 
bers of the Bench and Bar may learn 
about this project and that they will 
make use of the service. The com- 
mittee in charge consists of a repre- 
sentative of the Law School of Colum- 
bia University, New York City, a 
representative of the Social Security 
Board Law Library, Washington, D. 
C., and a representative of the Ver- 
mont State Library, Montpelier, Vt. 
Ihe announcement of this project 
says, among other things: 


“The lawyer of today is becoming in- 
creasingly conscious of the political, eco- 
nomic and social conditions which have a 
bearing upon his profession and upon 
the cases which he tries. It is evident up 
on a perusal of even a few of the standard 
non-legal periodicals which are being 
published that much of this legal and 
near legal data is in sources which do 
not come to the lawyer’s attention in the 
general course of his research. It is with 
the hope of bringing this excellent materi 
al to the attention of the legal and law 
library professions that a committee has 
been formed.” 


National Lawyers Guild 
HE NATIONAL Lawyers Guild 
held its annual meeting in Detroit, 

May 30 to June 1. Among the prin- 
cipal topics discussed was that of ad- 
ditional protection for the rights of 
men called into military service. The 
subject of the Bill of Rights was also 
discussed. 

The Guild re-elected Hon. Robert 
W. Kenny of Los Angeles, a member 
of the California State Senate, as its 
president; Harold M. Sawyer, San 
Francisco was elected vice-president; 
George Slaff, Washington, D.C., was 
elected treasurer. 
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Appeal Boards for 


Conscientious Objectors 
A pow date of June 6th it was 


announced from Washington 
that Robert H. 
Jackson had appointed a list of hear- 


Attorney General 
ing officers to hear appeals of persons 
seeking Draft deferment as conscien- 
The 
pointed are lawyers. 


tious objectors. persons ap 


The majority 
of them are members of the Ameri 
can Bar Association, including: Cleon 
I. Knapp, Paul D 
Thomas, El Paso, Texas; Albert B. 


Tucson, Ariz.; 
Houghton, Milwaukee, Wis.; Ship- 
pen Lewis, Philadelphia, Pa.; R. L. 
Anderson, Macon, Ga.; Samuel M. 
Johnston, Mobile, Ala.; William T. 
Boyle, Camden, N. J.; Arthur L. 
Graves, St. Johnsbury, Vt.; A. S. Bu 
ford, Jr., Richmond, Va.; Charles P. 
Connors, Me.; John G. 
Hutton, Sheridan, Wyo. 


Bangor, 


Other lawyers appointed are Chet 
W. Williams, Phoenix, Ariz.; Hugh 
R. Robinson, San Antonio, Texas; 
Walter T. Faulkner, Goldsboro, 
N. C.; Hunter K. Pann, Reidsville, 
‘N. C.; Edmund Burke, Springfield, 
Ill.; Ray E. Lee, Cheyenne, Wyo. 


Committee to Make 1941 
Awards of Merit 


N ACCORDANCE with the author 
ity given by the House of Dele- 
gates, a Committee has been ap- 
pointed to make the 194] Award of 
Merit to the State and Local Bar 


Associations performing the most 

constructive work during the current 

year. 
The 


awards at the annual meeting of the 


Committee will make the 
American Bar Association, Septembet 
29-October 4. State 


associations that 


and local bar 


wish to have their 
year’s work considered by the Com- 
mittee in making the awards should 
write to Wm. B. Carssow, 930 Little 
field Building, Austin, Texas, Secre- 
Bar Organ 


tary of the Section of 


ization Activities, for application 
blanks. Applications must be filed 


on or before August 1, 1941. 
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American Medical 
Association Convention 


The American Med al Assocta- 
held its annual convention in 
Cleveland, the first week of June. The 
wing, taken from the account of 


York 


mi eTSs of Ou? 


meeting in the New Times, 
be of tnterest to me 


ession. Ed. | 
\\ R. FRANK H. LEAHY, of Bos- 
» ton, newly elected 


f the Association, outlined a three 


President 
point program to assure « nough doc 
tors for the country’s military and 


ilian needs while avoiding any de 


in the training loctors 
His program was as follows: 
|. Medical students and internes 


ould not only not be drafted for 
Army service but, as in England now, 
should not even be permitted to 
iunteer. 


é Those definitely committed to 

study of medicine and already in 
he pre-medical preparation period 
should not be drafted, but permitted 
medical 


to continue through the 


urse, 


3 Developme nt of a quota system 
for selection of doctors for military 
nedical service, such as has already 


been worked out in England. 


The house of delegates of the as- 
sociation, policy-making body for 
the country’s medical profession, di- 
rected the board of 


association today to appt al the judg 


trustees of the 


nent based on the verdict of guilty 
4. M. A. on 
harges that it was a trust in violation 


the recent trial of the 


{ the anti-trust laws 


Last Thursday the association was 
1ed $2,500 by Judge James M. Prox 
r of the Federal District Court in 
Vashington, who also imposed a 
ie of $1,500 against the Medical 
society of the District of Columbia, 
ich had been convicted along with 
e A. M. A. [The 


ndants, including the officers of the 


individual de 


\ssociation, were found not guilty. ] 
[he indictments charged interfer- 
nce with the establishment of medi 


al cooperatives 


Jury, 194] 
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CURRENT EVENTS 


Hail State Court 
250 Years Old 


From The New York Times 

LBANY, May 28—President Roos- 
A evelt, prominent English law- 
yers, judges of many courts of the 
State, officers of bar associations and 
lawyers from many areas joined this 
afternoon in commemorating the 
250th anniversary of the founding 





‘Hughes Number of 
the Journal 


This issue of the Journal is in 
fact, if not in name, a commemo- 
rative number dedicated to Chief 
Justice Hughes on his retirement 
from his high office. 

Many members of the Association 
may wish to have additional copies 
of this issue to present to their lawyer 
friends and to their friends outside 
the Bar. Accordingly, an additional 
run of the July Journal has been 
printed. Extra copies will be avail- 
able, at the usual price, for members 
of the Association who promptly 
order them. 











of the New York Supreme Court. 
he President [by letter] 
among other things, it is “of no little 


said, 


significance that the people and gov- 
ernment of England through Sir 
Wilfrid Greene, Master of the Rolls, 
as their representative, have joined 
with you in celebrating, in the midst 
of almost universal destruction of 
temples of justice, the survival of 
these citadels of modern civilized 
living.” 

John W. Davis, former Ambassador 
to the Court of St. James, urged every 
“promise that if he can- 


not help” in the present national 


American to 


emergency “at least he will not hin- 
der.” 
velt’s latest fireside chat as a call to 
“attention” from the nation’s Com- 
mander in Chief. 

The Master of the Rolls, of Eng- 
land, told the assemblage: 

“Once the law falls into disrepute, 
freedom is in danger and the con- 
fidence of the people is shaken. No 
better proof of this could be found 
than in the fact that in countries 
governed by despotism one of the 
first things the tyrant attacks is the 
administration of justice.” 


He pictured President Roose- 








Office of Civilian 
Defense 
oO’ MAY 20th President Roose- 


velt issued an Executive Order 
establishing the “Office of Civilian 
Defense.” The order refers to the 
Executive Order of the President of 
September 8, 1939, establishing the 
“Office of Emergency Management,” 
of which the new office is made a 
part. The recent order provides for 
eight specific items outlining the 
duties and responsibilities of the 
Director of Civilian Defense. 


He is to serve as “the center for 
co-ordination” between the Federal 
civilian defense activities and those 
of state and local governments; to 
“keep informed of problems which 
arise from the impact of the indus- 
trial and military defense upon local 
communities” and to secure coopera- 
tion of Federal agencies in dealing 
with such problems; to “assist state 
and local governments” in setting up 
defense councils to co-ordinate civil- 
ian defense activities; to “study and 
plan measures designed to afford 
adequate protection of life and prop- 
erty in event of emergency”; to 
“promote activities designed to sus- 
tain the national morale and to pro- 
vide opportunities for constructive 
civilian participation in the defense 
program; to maintain a “clearing 
house of information” for defense 
activities; to “review existing or pro- 
posed measures” relating to state and 
local defense activities; and to per- 
form other duties that may be as- 
signed to him. 


It is provided that the Director of 
Civilian Defense shall be appointed 
directly by the President but shall re- 
ceive no salary or compensation ex- 
cept actual expenses incident to the 
performance of his duties. He is 
authorized with the approval of the 
President to appoint additional ad- 
visory committees to assist him in the 
performance of his duties. 

On the same day that the President 


issued this order, he appointed Mayor 
Fiorello H. LaGuardia of New York 


as Director of the new office. 
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THE CHIEF JUSTICE’ 


HARLAN F. STONE 


Associate Justice, United States Supreme Court 


ITH the announcement, on June 2nd, of his 
retirement from active duty, Charles Evans 
Hughes had completed a service of more than 

ven years as Chief Justice of the United States. One 
search in vain for a period in the history of the 


Supreme Court in which the burden resting on the 


ief Justice has been so heavy or when his task has 
n more beset with difficulties. 
His term as Chief Justice has been marked by a his 


ic shift, of emphasis, in constitutional interpretation 


| by manifestations of popular and professional con- 
n with the nature of the function which courts are 
illed on to perform in interpreting the Constitution as 
n enduring instrument of government. This is not the 
ccasion for appraisal of the various factors which 
tered into that transition or for any attempt to say 
iether the Court or its members, in the decisions 
ndered and the opinions written, have performed well 
ill the task entrusted to them. That must be left to 
investigations of the scholars and historians of the 
ture who, more remote than we are from the smoke 
| heat of battle, can view it with clearer vision and 


its true perspective. So searching a reexamination 
legal doctrine and judicial attitude could not fail to 
yuse, both within and without the Court, differences 
opinion strongly held and stoutly maintained. That 
spite all this the Chief Justice can now lay down his 


bors amid universal expressions of regret and of per- 


nal regard is a high tribute to the dignity, fidelity and 


kill with which he has conducted his great office. 

No Chief Justice has been better qualified, by training 
d experience, for his exacting duties. When he took 
e oath of office in 1930 he had been for many years 
ive at the Bar, appearing constantly and successfully 
cases of great variety and importance in state and 
leral courts throughout the nation. As student, 
icher, and practitioner, he had acquired wide knowl- 
ge of the law in all its phases. To familiarity with 
irge affairs gained in private practice, and as counsel 
presenting the pul interest in important legislative 


vestigations, he had added experience in public ad- 
inistration as Governor of New York and as Secretary 
State. He came to the Chief Justiceship directly from 
me years of service as a judge of the Permanent Court 
International Justice at The Hague, and brought to 
s new post the advantages of an intimate acquaintance 
ith the internal workings of the Supreme Court, ac- 


*This, and the f g three articles, have been written 
pecially for the AMERICAN BAR ASSOCIATION JOURNAL at the 
articular request of the Editor-in-( hief. This article was prepared 
efore the author was nominated as Chief Justice. 


juty, 1941 VoL. 27 





quired during the six years when he had served as an 
Associate Justice. 

Few men have been so fitted by talent and disposition 
to carry the heavy burden which unavoidably rests on 
the Chief Justice. His ready grasp of legal principles, 
his great capacity for speedy mastery of the intricacies 
of complicated litigations, and his extraordinary power 
of accurate and luminous statement, are united with 
the ability and the will to carry on long-sustained intel- 
lectual effort and a tireless zeal for the full performance 
of any task which he has undertaken. 

To the Chief Justice, justice delayed is justice denied. 
During his term of office nothing which could be done 
today has been put off for tomorrow. Prompt considera 
tion and disposition of the Court's business, but only 
after its painstaking consideration by every Justice, has 
been the standard which, by precept and example, he 
has set for the Court. It is no secret that as Chief Justice 
he has continued the practice, established at least since 
John Marshall's day,’ of presenting to the Court at its 
conferences a full exposition of the questions involved 
in all matters awaiting decision. These regularly include 
not only the argued cases which are ready for decision, 
but the many petitions for certiorari, for habeas corpus, 
for mandamus and the like, and all jurisdictional state- 
ments and motions. 

During the term just ended the Court disposed of 
292 cases on the merits and 693 applications for certio- 
rari. While each member of the Court, true to its 
tradition, had studied all the cases in advance of the 
conference and came there prepared to discuss them, the 
effect on the efficiency and morale of the Court, of thei 
adequate presentation and full consideration under the 
guidance of a Chief Justice fired by a passion for the 
prompt and faithful performance of the work of the 
Court, cannot be exaggerated. To his painstaking care 
and unflagging energy in ever pressing forward the dis- 
position of the daily work of the Court and so preparing 
and presenting it for the consideration of the conference 
that no point should be overlooked or slighted, is due 
the thoroughness and dispatch with which the Court 
has done its work and the present fortunate state of its 
docket. It can fairly be said that through the long 
history of the Court no other single factor has contrib- 
uted more to the fidelity of the performance of its func- 
tion as a court, or has afforded more certain justification 
for public confidence in the integrity of its work. 

In addition to these ever recurring calls to the per- 
formance of a difficult and delicate task, and the con- 





1. 24 AB.AJ. (1928), 128. 
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THE CHIEF JUSTICE 


stant attention which the Chief Justice must give to the 
administrative routine of the Court, Congress by the 
Act of August 7, 1939, 53 Stat. 1223, increased his duties 
as the presiding officer of the Conference of Senior 
Circuit Judges, by placing on the Conference the re- 
sponsibility for organizing and carrying on the newly 
authorized system for the administration of the federal 
courts. 

Notwithstanding all these demands on his time and 
energy, he has prepared more than his fair share of the 
opinions. As Chief Justice he has written for the Court 
two hundred and fifty-six opinions dealing with a wide 
range of interests, most of them of major importance. 
Without attempting a catalogue, it is well to recall, as 
examples of many others of special significance, the 
numerous cases in which by vote and pen he has sus 
tained the constitutional protection of civil liberties, his 
opinions in the historic Gold Cases,’ that sustaining a 
minimum wage for women,* and those upholding under 
the Commerce Clause the constitutional validity of the 
National Labor Relations Act,‘ upon principles which 
twenty-four years before he had stated with clarity and 
precision in the Minnesota Rate Cases.° 

He has earnestly sought unanimity of decision by the 
removal of doubts and misunderstandings so far as that 
could be accomplished by exposition and discussion at 
conference. But he has never desired unanimity at the 
cost of the sacrifice, either for himself or for others, of 
strongly held convictions. He has recognized the part 


2. 292 U.S. 240, 317, 330 
3. West Coast Hotel Co. v. Parrish, 300 U.S. 379 


played in the development of law by the dissenting 
opinion which, years before, he had emphasized in his 
Columbia University Lectures on the Supreme Court. 
On occasion he has written dissenting opinions, perhaps 
none more notable than that in the Railroad Retirement 
Act Case,* in which he has given powerful expression 
to his own convictions, and he has so ordered the busi 
ness of the Court as to afford to his associates full oppor- 
tunity for like expression. 

In his relations with his colleagues he has been 
friendly to all, but partial to none. No differences of 
opinion have been allowed to disturb that fortunate 
relationship. He has provoked no resentments and has 
cherished none. As Chief Justice he has thought of him 
self as the titular leader among equals, and of the insti- 
tution itself as greater than the individuals who happen 
for the moment to represent it. Jealous of the dignity 
and prestige of the Court he has been constantly aware 
that these will not endure without the single-minded 
devotion of its members to the faithful performance of 
the high duty committed to it by the Constitution. To 
that end he has given unsparingly of his great strength 
and exceptional talents. Now, as he lays down the 
burden, his colleagues unite with all his countrymen in 
recognition of a public service whose duties he has so 
wisely comprehended and so ably performed. It is the 
fitting climax of a long life of high endeavor and dis 
tinguished achievement in which every citizen of the 
United States may justly take pride. 

4. 301 US. 49,58. 


5. 230 U.S. 352, 398, 410. 
6. 295 U.S. 330. 





THE JUDICIAL CAREER OF CHIEF JUSTICE HUGHES 


By ROBERT H. JACKSON 


Attorney General of the United States 


HE afterglow of a distinguished career is not a 

satisfactory light in which to subject it to critical 

judgment. Only the perspective that comes with 
time enables a severance of the work from the worker, 
and supplies the criteria to appraise the value and 
endurance of one’s effort. 

This is particularly true in the case of Chief Justice 
Hughes because contemporary lawyers are under the 
sway of his impressive personality and because his most 
dramatic and memorable contributions to federal juris- 
prudence are so recent that we cannot call hindsight 
to the aid of judgment. But his judicial record is 
permanent and forthright and can stand before all 
generations on its merits. 

Perhaps the greatest of the contributions of Charles 
Evans Hughes to the Supreme Court is, however, perish- 
able and can be better estimated by contemporaries 
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than by posterity. Even more than by his judgments 
this man imparted strength to the Court during ou 
time by his character. He presided over the Court 
through the most critical of its hours since the Civil 
War. The Court found itself constrained to overrule 
some of its very recent and positive affirmations as well 
as to depart from some long-established precedents. 
That process, however salutary--and I am one who 
thinks it was long overdue—does strain public conft- 
dence in the Court. 

It was fortunate then that the Chief of the Justices 
at such a time was one whose established position in 
public opinion gave the country a sense of steadiness, 
in spite of rapid movement, and an assurance that he 
was leading in the direction of amendment of doctrine 
rather than toward destruction of institutions. The 
Chief Justice was himself a symbol of stability as well 
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progress. The country might think his leadership 
hold, but it would not fear it as reckless. 

It was the indispensability of this kind of assurance 
that made the succession of Harlan F. Stone to the Chief 
justiceship not only appropriate but well nigh inevit- 

if the interest of the Judiciary as an institution 


to be fostered. The two Chiefs are of similar 
devotion to 
Both of 
had protested some of the more provocative of 


They 


landmark decisions that have 


rugged honesty and courage and known 


est in our legal and political tradition. 


old” Court’s decisions had stood shoulder 


yulder in most of the 


last four years. 


of Mr. 


ial record was made during his Chief Justiceship, 


led the reports of the 


While the more impressive part Hughes’ 


arlier service as an Associate Justice is significant 


| foreshadowed many of the positions he later took. 
luring this period he wrote about one hundred fifty 


ions on a wide variety of subjects. Then, as later, 


0k a broad view of legal issues and in the main 


is course by the fixed stars which have guided the 


minds in our judicial history. 


was characteristic of the Chief Justice to show a 


{ practical approach to procedural problems. His 


uct of the administrative work of the Court in 


ing it abreast of its problems and making it a well- 


inistered institution reveals his genius for the prac- 


He was a driving force in obtaining the Rules of 


Civil Procedure to overcome confusion, delays and 


conduct of a lawsuit. In dealing with 


fhculties in the 


roversies over procedure, he displayed a strong 


stic approac h.! 


he period of Mr. Hughes’ service on the Court has 


ssed the growth of administrative law, and he has 


only written upon the subject in cases before the 


Court but he has made several addresses in which he 


issed the problems arising from the increasing 


administrative easy to 


the de 


ber of agencies. It is not 


ncile all of isions in which he has partici- 
not surprising in a developing 
as 234 U 


necessal ily 


d, which perhaps 
As € arly 


t which he 


| of law. S. he rejected an argu- 


thought invites the Court 


ubstitute its judgment for that of the Commission 


mn matters of fact within the Commission's province,” 
concluded “This is not the function of the Court.’’? 
While 


ed to apply it to facts which he considered to be 


this has been his general rule of action, he de- 


sdictional, although Justices Brandeis, Stone, and 


Roberts dissented 


His dissenting opinior Slocum v. New York Life Ins. Co., 
U.S. 364, has since been at least partly vindicated by Baltimore 
Line v. Redman, 295 U.S. 654, and Rule 50(b) of the new 
eral Rules of Civil Procedure. See also Montgomery Ward & Co. 
Duncan, 311 U.S. 243. But cf. Aetna Ins. Co. v. Kennedy, 301 
389, 394. Hughes’ practical attitude is also reflected »y his 
enting vote in Dimick v. Shiedt, 293 U.S. 474. See also Aetna 


e Ins. Co. v. Hawort/ 00 U.S. 227; United States v. Wood, 
) U.S. 123 

Los Angeles Switching Case, 234 U.S. 297, 314 

Crowell v. Benson, 285 U.S. 22. But cf. South Chicago Co. v 


sett, 309 U.S. 251 


ULy, 194] Vol 
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In the numerous cases dealing with civil liberties he 
has been a consistent and forthright champion of the 
American freedoms. He held unconstitutional a Cali- 
fornia statute which prohibited the display of a red 
flag, a Minnesota statute which condemned publication 
of a “malicious” newspaper,® and an Oregon statute 
which rendered criminal participation in a Communist 
meeting.© He vigorously supported “the maintenance 
of the opportunity for free political discussion to the 
end that government may be responsive to the will of 
the people and the changes may be obtained by lawful 
means He has been a persistent opponent of 
various types of race discrimination.* 

He generally took a strong position in support of 
statutes designed to protect the public against com- 
mercial exploitation and in one instance crossed with 
Justice Holmes on that subject. Holmes construed the 
“misbranding” provisions of the Food and Drug Act of 
1906 as inapplicable to false statements relating to the 
curative effect of a drug, and as applicable only to mis- 
statements as to the identity of the drug, possibly in- 
cluding strength, quality and purity.* Hughes, together 
with Harlan and Day, dissented and resorted to legisla- 
tive history to show that Congress intended to outlaw 
interstate traffic in a proprietary medicine proclaimed 
as a cancer “cure” when in fact it was utterly worthless. 
Holmes prevailed on the Court, but Hughes soon pre- 
vailed in the Congress, which amended the act to in- 
corporate the Hughes doctrine." 

In the field of taxation the views of Chief Justice 
Hughes and of Mr. Justice Stone frequently have been 
in conflict. The expanding needs of both the state and 
Federal governments for additional revenue have re- 
sulted in a wide variety of tax statutes which have been 
challenged as violative of the Constitution. Particularly 
in the case of state taxation the attacks have been 
vigorous, and the Fourteenth Amendment together with 
the commerce clause have frequently been invoked to 
strike down a statute. With due appreciation of the 
danger of generalization, it may be said that Justice 
Stone’s record in general has been one of liberality 
toward the exercise of the taxing power, while the 
Chief Justice has found frequent occasion to cast his 


4. Stromberg v. California, 283 U.S. 359. 
». Near v. Minnesota, 283 U.S. 697. 
6. De Jonge v. Oregon, 299 US. 353. 


7. Stromberg v. California, 283 U.S. 359, 369. See also Lovell v. 
Griffin, 303 U.S. 444. 


8. See McCabe v. A., T. & S. Ry. Co., 235 U.S. 151; Missouri ex 
rel. Gaines v. Canada, 305 U.S. 337; Mitchell v. United States, No. 
577, 1940 Term, decided April 28, 1941; Aldridge v. United States, 
283 U.S. 308; Norris v. Alabama, 294 U.S. 387; Patterson v. Ala- 
bama, 294 U.S. 600; Brown v. Mississippi, 297 U.S. 278. Cf. also 
Bailey v. Alabama, 219 U.S. 219; Truax v. Raich, 239 U.S. 33; Frank 
v. Mangum, 237 U.S. 309 (dissenting vote). 


9. United States v. Johnson, 221 US. 488. 


10. The Sherley Amendment of August 23, 1912, c. 352, 37 Stat. 
416. And when an attempt was made to avoid the effect of these 
provisions as well as to attack their constitutionality, Hughes, writ- 
ing for a unanimous Court, rendered their effectiveness beyond 
question. Seven Cases v. United States, 239 US. 510. 
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vote for the nullification of these taxing statutes." 

Apart from the field of taxation, however, the Chief 
Justice has gone very far in sustaining state regulatory 
statutes, particularly those which have been assailed 
as being in conflict with federal power. He has always 
appeared careful to concede the broad sweep of federal 
authority which could supersede the state statute if 
Congress should so desire; but even where Congress 
has legislated in the field, he has generally upheld the 
State statute if it was not in conflict with the federal 
legislation.'? 

State regulatory statutes generally have received hos- 
pitable consideration at his hands. His opinion in the 
historic Minnesota Mortgage Moratorium case’ is 
illustrative of his willingness to respect the action of 
the legislature except where there is a clear constitu- 
tional prohibition.** The fictitious constitutional con- 
cept of “liberty of contract” was one that he had early 
demolished in 1911 when he declared:*® 


But it was recognized in the cases cited, as in many others, 
that freedom of contract is a qualified and not an absolute 
right. There is no absolute freedom to do as one wills or to 
contract as one chooses. The guaranty of liberty does not with- 
draw from legislative supervision that wide department of 
activity which consists of the making of contracts, or deny to 
government the power to provide restrictive safeguards. Liberty 
implies the absence of arbitrary restraint, not immunity from 
reasonable regulations and prohibitions imposed in the inter- 


ests of the community. * * * 


He had thus laid the foundation which later enabled 
him to sustain state regulation of minimum wages,’ 
and _ thereby 
which had meanwhile been rendered in Adkins v. Chil- 
dren’s Hospital, 261 U. S. 525. 

Hughes’ vigorous championship of federal power 


overrule the much-criticized decision 


under the commerce clause is reminiscent of Marshall. 
In the Minnesota Rate Cases during his first period of 


11. See Baldwin v. Missouri, 281 U.S. 586; Coolidge v. Long, 
282 U.S. 582; Hoeper v. Tax Commission, 284 U.S. 206; First Nat. 
Bank v. Maine, 284 U.S. 312; Anglo-Chilean Corp. v. Alabama, 288 
U.S. 212; Liggett v. Lee, 288 U.S. 517; Sewart Dry Goods Co. v. 
Lewis, 294 U.S. 550; Senior v. Braden, 295 U.S. 422; Schuylkill Trust 
Co. v. Penna., 296 U.S. 113; Colgate v. Harvey, 296 U.S. 404 (over- 
ruled in Madden v. Kentucky, 309 U.S. 83); Great Northern Ry. v. 
Weeks, 297 U.S. 135; Binney v. Long, 299 U.S. 280; Curry v. McCan- 
less, 307 U.S. 357; Graves v. Elliott, 307 U.S. 383; McGoldrick v 
Berwind-White Co., 309 U.S. 33; Wisconsin v. J. C. Penney Co., 
$11 U.S. 435; Nelson v. Sears Roebuck & Co., 312 U.S. 359. Cf. 
Heiner v. Donnan, 285 U.S. 312; Burnet v. Coronado Oil & Gas Co., 
285 U.S. 393 (overruled by Helvering v. Mountain Producers Corp., 
$03 U.S. 376). 

12. See Minnesota Rate Cases, 230 U.S. 352; Atlantic Coast Line 
v. Georgia, 234 U.S. 280; Savage v. Jones, 225 U.S. 501; Port Rich- 
mond Ferry v. Hudson County, 234 U.S. 317; Anderson v. Pacific 
Coast S. §. Co., 225 U.S. 187; Chi., Mil. & St. P. Ry. v. lowa, 233 US. 
334; Atchison Ry. v. Railroad Comm., 283 U.S. 380; Sproles v. Bin- 
ford, 286 U.S. 374; Hicklin v. Coney, 290 U.S. 169; Townsend v. 
Yeomans, 301 U.S. 441; Eichholz v. Comm’r., 306 U.S. 268. 

13. Home Bldg. & L. Assn. v. Blaisdell, 290 U.S. 398. 

14. See Chicago, B. & Quincy R. R. Co. v. McGuire, 219 U.S. 549; 
Sturges & Burn v. Beauchamp, 231 U.S. 320; Coppage v. Kansas, 
236 U.S. 1 (dissenting vote); Miller v. Wilson, 236 U.S. 373; Bosley 
v. McLaughlin, 236 U.S. 385; Purity Extract Co. v. Lynch, 226 U.S. 
192; Bandini Co. v. Superior Court, 284 U.S. 8; Corp. Commission 
v. Lowe, 281 U.S. 431; Cincinnati v. Vester, 281 U.S. 439; Nebbia v. 
New York, 291 U.S. 514 (vote with majority in 5-4 decision); More- 
head v. Tipaldo, 298 U.S. 587 (dissent). In marked contrast with 
the attitude shown in the foregoing cases, however, is his vote in 
New State Ice Co. v. Liebman, 285 US. 262. 

15. Chicago, B. & Quincy R. R. Co. v. McGuire, 219 U.S. 549, 567. 

16. West Coast Hotel Co. vy. Parrish, 300 U.S. 379. 
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service on the Court he laid down classic dictum as 
to the sweeping character of the federal power.’ In 
the Shreveport case he established the formula which 
enabled federal power to strike down intrastate rates 
which are found to discriminate against interstate com 
nature of the 


merce.!® He expounded the plenary 


power of the United States over navigation,’® and sus- 
tained the Railway Labor Act of 1926.*° His ringing 
dissent from the decision holding the Railroad Retire 
ment Act unconstitutional*! was faithful to the doctrines 
he had previously announced for the Court. 

In the Schechter case,*2 however, he declined to ex 
tend the concept of interstate commerce to include 
Schechter’s chicken coop; and although he joined with 
the majority in striking down the Agricultural Adjust 
ment Act,?* the prevailing opinion nevertheless set 
forth a broad interpretation of the general welfare claus¢ 
which was later to be invoked to uphold the Social 
Security Act.** 
joined in Cardozo’s dissent when the act was held un 


In the municipal bankruptcy cases he 


constitutional?® and wrote the majority opinion when 
an act of substantially similar character was sustained.” 
In dealing with prison-made goods*’ and with the elec 
tric power industry** he sanctioned the exercise of fed 
eral power, and when regulation of agriculture was 
attempted through direct use of the commerce power! 
instead of the taxing power, he was found casting his 
vote to sustain the legislation.2® The lay world as well 
as those of the profession are familiar with his vigorous 
support of the national power in the Wagner Labor 
Act cases.*° 

Throughout his judicial career Chief Justice Hughes 
showed a keen awareness of this interdependent destiny 
of governmental branches as well as of the appropriate 
separations of their powers. He knew that if needless 
obstructions were placed in the way of governmental 
efficiency and rendered our system unworkable, the 
most perfect logic of the most brilliant court would not 


save our society from disintegration. To the major issues 


of constitutional interpretation he came as a constructive 
statesman. He spoke of the Court in 1927: 


“It must be conceded, however, that up to this time, far more 
important to the development of the country, than the decisions 
holding acts of Congress to be invalid, have been those in which 
the authority of Congress has been sustained and adequate na 


17. 230 U.S. 352, 398-399. 

18. Houston & Tex. Ry. v. United States, 234 U.S. 343 

19. Philadelphia Co. v. Stimson, 223 U.S. 605, 634-638 

20. Texas & N.O.R. Co. v. Ry. Clerks, 281 U.S. 548 

21. Railroad Retirement Board v. Alton R. Co., 295 U.S. 330 

22. Schechter Corp. v. United States, 295 U.S. 495 

23. United States v. Butler, 297 U.S. 1. 

24. Steward Machine Co. v. Davis, 301 U.S. 548, 586-587; Hel 
ering V. Davis, 301 U.S. 619, 640. 

25. Ashton v. Cameron County Dist., 298 U.S. 513 

26. United States v. Bekins, 304 U.S. 27 

27. Ky. Whip & Collar Co. v. Ill. Cent. R. Co., 299 U.S. 334 

28. Electric Bond & Share Co. v. 
Comm’n., 303 U.S. 419. 

29. Mulford v. Smith, 307 U.S. 38. See also Currin v 
306 US. 1. 

30. Labor Board vy. Jones & Laughlin, 301 U.S. 1; Labor Board 
v. Fruchauf Co., 301 U.S. 49; Labor Board v. Friedman-Harry Marks 
Clothing Co., 301 U.S. 58. See also Santa Cruz Co. v. Labor Board 
303 U.S. 453; Consolidated Edison Co. v. Labor Board, 305 US. 197. 
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tional power to meet the necessities of a growing country has 


been found to exist within constitutional limitations.” 
It is true of his own work as it was of that which went 
fore. 


[he majestic presence of Chief Justice Hughes as a 


residing officer shed a native and simple dignity upon 


ill of the Court’s proceedings. A keen and experienced 
vocate at the bar, he knew the problems and the arts 
the working lawyer. No one ran away with his Court. 


31. Hughes, Charles E., The Supreme Court of the United States, 


Columbia University Press, 1928, pp. 95-6 


HUGHES AS SECRETARY OF STATE 


He was helpful and patient with the inexperienced, but 
he despised the tricky statement and the bombast that is 
sometimes used to cloak poor preparation—and he knew 
how to deflate it. Even when passions were running high 
and his own associates were in sharp division, he never 
lost his poise. He was an ideal presiding judge. 

I venture to speak for the practicing bar of the Su- 
preme Court and on its behalf tender its affection and 
respect to him as one who, whether in the practice of 
the law or in important public office or upon the bench, 
was faithful to the best traditions of our profession. 





HUGHES AS SECRETARY OF STATE 


By JAMES GRAFTON ROGERS 


Master, Timothy Dwight College, Yale University 


HARLES EVANS HUGHES was the navigating of- 
ficer for the American ship-of-state in foreign wa- 
ters for four years during the whole administra- 

tion of President Harding and the first term of President 
Coolidge. His work came upon the heels of the three 
Secretaries of State who made entrances and exits in the 
Wilsonian era; Bryan, Lansing, and Colby. Theirs were 
years spent in fending, then waging, and finally trying to 
liquidate a war, and the hand of the captain in the 
White House seldom left the steering-wheel. Mr. Hughes 
as followed by Kellogg during the second term of Cal- 
vin Coolidge. Kellogg’s cruising was in smooth waters 
with gentle winds and the course could be laid to distant 
ports of idealism, such as the Pact of Paris. The period 
of the future Chief Justice was unlike either that which 
ame before or that which followed. 

The Secretary of State from 1921 to 1925 was called 
ipon to clear wreckage, refit the vessel, readjust the 
ourse, and especially to realign our relationship with 
The 
two presidents Mr. Hughes served were not primarily 


ill the other members of the international fleet. 


engaged in foreign affairs. The country was sick of en- 


tanglements abroad, talking of “normalcy,” suspicious 
f the new League of Nations, and eager to recover the 
vays of peace and isolation. Hughes was allowed large 
scope, perhaps the greatest ever permitted an American 
abinet officer in this field. 

The problems of readjustment lay in every direction. 
Che old treaty system was gone and we had repudiated 
ir partial commitment to the new program planned 
it Versailles. The victorious powers were armed to the 
eeth and manoeuvering for a race to naval supremacy 
f new and staggering dimensions. Our quondam ally, 
Britain, was tied to a military partnership with our 
rospective antagonist, Japan. Latin America was stir- 
ring uneasily, fearful of our augmented power and full 
f quarrels between neighbors. Russia, a new and un- 
athomable Russia, was demanding a place in the world 
yut threatening bad faith in the same breath. Turkey, 
defeated but defiant, was repudiating all the old form- 


ilas which had for decades sheltered our missionaries. 
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Germany was bankrupt while she stood owing us and the 
rest of the world fantastic debts. Nearly all these mat- 
ters, except the rivalry of the fleets, were beyond the 
experience of our people and were rather unwelcome 
topics. Hughes undertook the task. He found solutions 
for one problem after another, patiently, sagaciously, 
sometimes boldly and brilliantly. 

There is neither place nor room here for an appropri- 
ate account of the work he did. Much of it was technical, 
as for example the modeling of a new series of com- 
mercial and consular treaties and the evolution of that 
drab but important conception, “the unconditional most- 
favored-nation clause.” Such matters as these are drudg- 
ery to all but a few hundred technicians here and there 
immured in foreign offices, but they make or break the 
currents of trade and travel more than any factors in 
the world unless it be war itself. The Hughes drafts on 
these subjects reformed the treaty practice of the world. 

Much of his labor went to quieting irritations, as best 
he could. The new quota immigration act, with its 
scraping of the old scabs which covered wounds scarcely 
healed over, the exclusion of the Japanese, called for 
months of patient but unfruitful labor with Congress. 
The unhappy affairs of Turkey and Armenia were 
patched. In South America the first steps to what we 
have called more recently a “good-neighbor’”’ policy 
were taken. Hughes visited Brazil on a battleship with 
great ceremony. He prevented war between the pep- 
pery republics of Central America, stilled the anxieties 
about imperialism to the south of us with a long series 
of patient restatements of the fact that we coveted 
nothing but our own security in the Western Hemi- 
sphere, reorganized Haiti and Santo Domingo with a 
rough but friendly hand, withdrew the marines who 
had been in Nicaragua for many years, won Mexico to 
better humor and somewhat more conventional be- 
haviour to foreign investors and its own revolutionaries 
(which it treats with much the same medicine), and 
helped adjust bitter territorial disputes between Colom- 
bia and Panama, as well as Chile and Peru. He solved 
the trouble that prohibition precipitated by a series of 
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ingenious treaties which traded our agreement that 
foreign ships could bring their stewards’ stocks of liquor 
into port for the consent of the other countries that our 
patrols could seize their smugglers outside the three- 
mile limit. He made treaties of peace after the Great 
War in the most difficult circumstances for we claimed 
the advantages of the Treaty of Versailles and yet re- 
jected its burdens and entanglements. He refused recog- 
nition to Soviet Russia on reasoning which controlled 
our attitude until 1933. He sent Dawes and Young as ex- 
perts to adjust the financial structure of post-war Europe. 
The Department of State was never busier and never in 
all its history so productive in so many directions as in 
these years of reconstruction after the Great War. 

Two and only two of the events in his career as inter- 
national statesman can get further mention here. The 
Washington Disarmament Conference is one, the visit 
to London as head of the American Bar the other. 

The Washington Conference of 1922 must be valued 
and viewed with a longer telescope than the twenty 
years now elapsed can permit. It was in any case the 
first real advance toward disarmament in the modern 
world. Great Britain, Japan, France, Italy, and the 
United States, with some participation from four lesser 
powers, made seven treaties whereby the tonnage of 
battleships was fixed at the ratio of 5-5-3 for ourselves, 
Great Britain, and Japan. There were also agreements 
to refrain from engulfing China and to abstain from 
fortifying the Pacific Islands like Guam. All the prin- 
cipals junked some ships already built or just under 
construction but none abandoned so many as this coun- 
try. Japan observed the agreements about ten years and 
then one by one went on to ignore or repudiate the 
whole series in her desperate effort to control East Asia. 
Mr. Hughes opened the conference in Washington, in 
contradiction to all rubrics of diplomacy, by following 
President Harding’s words of welcome with the reading 
of a surprise plan of disarmament worked out in detail, 
even to the names of ships to be destroyed. The British 
and Japanese delegations listened with amazement at 
his boldness. Finally they adopted his plan. Whatever 
may be the judgment of history on the contribution of 
the Washington agreements to stable peace, the his- 
torians must record a tour-de-force in statesmanship of 
the first magnitude. And at the least, the treaties post- 
poned the conflict on the Pacific for ten years. 


In 1924 Mr. Hughes, as Secretary of State but also as 
President of the American Bar Association, led nearly 
2,000 lawyers to England and France on a ceremonial 
pilgrimage. If England, as its Prime Minister has re 
cently said, sees many owe much to few, it also is true 
that Anglo-American understanding and sympathy owe 
a great deal to the relatively few men of law, British 
and American, who gave and took hospitality in the 
course of that visit. Dignity and grace on the American 
side depended much on the presence and address of the 
Secretary. Not all of us were wise or considerate during 
the great parade of unfamiliar pageantry and empire, 
but the leader supplied our wants. As Dean Pound said 
during the gaiety aboard ship, he was “in diplomacy 
like a planked shad, open and above board; in politics 
like Caesar’s wife, all things to all men; in international 
affairs, like the Venus de Milo, the greatest figure of 
disarmament.” We knew at least he was first among 
American lawyers. 

In his approach to policy Mr. Hughes stood during 
his term for collaboration, patience, and tolerance. He 
had been during the Harding campaign a member of a 
well-known group of American leaders who had pleaded 
for some sort of affiliation with the League of Nations 
on the part of this country, but public opinion forbade 
this plan. The President himself was first ambiguous 
and then unsympathetic. As Secretary, the lawyer 
launched the long but never successful struggle for our 
acceptance of membership in the new World Court, as 
it was popularly known. Yet he was often firm. While 
in Latin-American affairs Hughes was a leader in active 
efforts to still the fears of this nation among our neigh 
bors to the south, he warned constantiy that our two 
national policies, the Monroe and Isthmian principles, 
had their footing in concern for our own protection 
and we could not abdicate the initiative in asserting 
them or leave their expression to any international 
partnership. 

A sense of balanced justice and faith in the results 
of its application appear in all his executive acts. His 
precision of thought was coupled to an unusual degree 
with scope and versatility. His work is still a legend 
in the Department of State. It is not too soon to say that 
in foreign affairs, as in the governorship of New York 
and on the Supreme Court, he ranks among the little 
handful of major statesmen this country has produced 


CHARLES EVANS HUGHES AS GOVERNOR 


JOHN LORD O'BRIAN* 


General Counsel, Office of 


HE accomplishments of Mr. Hughes as Governor 
of New York (1907-1910) strikingly foreshadowed 
his greater achievements in wider fields of public 
service. As counsel for the Armstrong Legislative Com- 
mittee in 1905, Mr. Hughes brought about exposures 


*Member New York Assembly, 1907, 1908, 1909. 
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Production Management 


of gross abuses in the field of insurance which shocked 
the entire country. It was this achievement that brought 
about his nomination and election for Governor in 
1906. 
stirred by his vigorous personal campaign, were hopeful 


The general public, knowing this record and 


that he would exhibit, as Governor, the same qualities 
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CHARLES EVANS HUGHES AS GOVERNOR 


of independence, courage and vigor which he had 
already shown. They were not disappointed. Wholly 
without experience in practical politics, he carried on 
through four years a series of militant and successful 
campaigns against grave abuses in the fields of business 
and of political management. 

It was his pioneering and successful fight in 1907 to 
destroy the sinister power of the state-wide and local 
political-utilities combinations by the enactment of the 
first Public Service Commission Act which first aroused 
the electorate. He was opposed by Utility Corporations, 
by Chambers of Commerce, and by many of the older 
political leaders; but the freshness and vigor of his 
attack upon abuses and his exposition of the construc- 
tive features of the reforms made him a national figure 
before the end of his first half-year as Governor. Simi- 
larly, he prevented further private exploitation of 
natural resources, sought the establishment of a com- 
prehensive plan for their development by the state, and 
laid the foundations of a policy of conservation which 
has since become permanently established in New York 
and many other states. He was likewise a pioneer in 
advocating simplification of administration in the State 
Government, a reform not actually achieved for many 
years. He achieved drastic reforms in the regulation of 
banking, of insurance and other semi-public types of 
business, and was one of the pioneers in advocacy of 
greater powers of home rule for municipalities and, 
more generally, for all of the local subdivisions of the 
State. 

In 1908 his spectacular struggle to end race-track 
gambling attracted the attention of the entire country. 
The State Constitution had long specifically forbidden 
this type of gambling, but no legislature had had the 
courage to enact a statute to make the prohibition effec- 
tive. On this issue Governor Hughes, with little or no 
support of political leaders, made a most dramatic and 
all-inclusive state campaign. The legislature adjourned 
after defeating the measure by a tie vote in the Senate. 
Immediately thereafter one of the opposition Senators 
died. The Governor called a special election; personally 
stumped the countryside against the wishes of the local 
political leaders; secured the election of a favorable 
candidate; called a special session of the Legislature and 
secured the enactment of the reform. It was a moral 
triumph won single-handed which, coupled with his 
previous successes, brought his name under serious dis- 
cussion as a candidate for President within a year and 
a half after his entry into public life. 

All of his public appeals and addresses were charac- 
terized by the same evidence of strong moral convictions 
and insistence upon the highest standards of conduct 
in public affairs. Nor did he hesitate to use freely the 
drastic power to remove public officials from office. 
Among others, removed for misconduct John F. 
Ahearn, Borough President of Manhattan in 1907 and 
Louis F. Haffen, Borough President of the Bronx, in 
1909. A third Borough President, Joseph Bermel of 
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Queens, resigned under charges. 

In the autumn of 1908 popular demand forced his 
renomination against the wishes of most of the old-line 
political leaders, who had been antagonized by his in- 
dependence. A few of the older leaders favored his 
nomination; but only because of their conviction that 
no other Republican candidate could be elected. In 
his second administration he continued the same insist- 
ent demand for reforms, the most spectacular being 
the several campaigns to break down the “entrenched 
power” of party leaders and patronage dispensers by 
means of the enactment of new primary laws. The 
several statutes successively proposed did not provide 
for direct primaries in the present day sense; but were 
designed to compel the selection of party leaders by 
official primaries, to place upon them the responsibility 
for the selection of nominees for office and to compel 
the leaders themselves to seek renomination on the same 
ticket with the men whose nomination they advocated. 
This reform failed of enactment in June, 1910, despite 
the joint efforts of Governor Hughes and Theodore 
Roosevelt at a special session of the Legislature called 
for its consideration. The forces of popular opinion 
then set in motion brought about, a few years later, a 
far more drastic statute. One explanation of the defeat 
lay in the fact that the Governor, oblivious of practical 
political considerations, had announced early in 1910 
that he would not seek re-election and on May 25th he 
had accepted the appointment offered him by President 
Taft to succeed Justice Brewer on the Supreme Court 
of the United States. 

It is impossible to reproduce for the present genera- 
tion the aggressive personality, the seemingly inexhaust- 
ible energy, the unrelenting insistence of Governor 
Hughes. It is equally impossible for those who were 
not eye witnesses to appreciate the dramatic qualities 
which characterized his efforts, or the overpowering 
quality of his arguments during those stormy years. 
Always uncompromising, but with a sureness of in- 
stinct, he took his appeals on nearly every issue direct 
to the people, usually disregarding political advice; 
always fighting against the power of patronage and 
invariably disdaining considerations of political expedi- 
ency. Without creating-a political faction of his own, 
he brought to New York State an entirely new kind 
of political leadership, the effects of which still remain 
potent. His genius for evoking by personal persuasion 
the support of popular opinion was as unique as it was 
successful. The numerous statutes enacted on his in- 
sistence present, in themselves, a remarkable record of 
achievement. But over and beyond these reforms, it 
was the force of the man’s personality, his genius for 
masterly exposition and the great confidence of the 
public in his personal integrity which brought to him 
the support of the electorate and challenged the atten- 
tion of the Nation at large. 

Certainly the succeeding years have abundantly justi- 
fied that confidence. 
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PRESIDENT HUGHES IN WESTMINSTER HALL 


[In 1924, while Charles Evans Hughes was Secretary 
of State, he was also President of the American Bar 
Association. In the Journal for August 1924 there ap- 
pears a record of the memorable proceedings in West- 
minster Hall when the Bar of England gave an official 
welcome to the Lawyers from The cover of 
the October, 1940 Journal, is a reproduction of a fine 
photograph of that event. The address of welcome on 
Lord Chancellor Haldane 


and his fine message will long be remembered. President 


{meri a 


that occasion was made by 


Hughes responded for the American Lawyers in a beau- 
tiful address. (See August, 1924 Journal, pp. 565 to 570.) 
Because of its timeliness and appropriateness we reprint 


his historic speech in this issue. Ed.] 


President Hughes Responding for the Association 


AA Y LORD CHANCELLOR: On behalf of the 
American Bar Association, I thank you for 
this most generous welcome. It is possible 

that when you invited the Association to come to 

London, you underestimated the extent of the response. 

The seeds of your kindness fell upon good ground and 

you are receiving a thousandfold. But with your im- 

perturbability—that part of the common inheritance 

of which you seem to have reserved the larger share 

which enables you to put up amiably with excesses of 
all sorts on the part of your friends, you give no evi 
dence of shock. From the time of the visit of Lord 

Coleridge, forty years ago, we have had the privilege 

of welcoming to the United States the highest repre- 

sentatives of your bench. I may recall your own notable 
visit, my Lord Chancellor, as the guest of the American 

Bar Association, and that of Lord Birkenhead, of Lord 

Russell of Killowen, of Lord Reading, of Lord Cave, 

and of Lord Shaw of Dunfermline, as well as that of 

many eminent members of your bar. If we cannot 
repay you in coin of the same denomination, we are 
doing our best to make return by offering you from 
our mint as large a number of pieces as possible. In 
this company of American lawyers, coming with rever 
ence and gladness to this ancestral rooftree of our law, 
you will find Justices of the Supreme Court of the 

United States, judges of other Federal Courts and of 

the highest courts of our States, and representatives of 

the bar from every part of our country. 


“Of all international contacts, none could be happier 
than this. We have no political ends to serve, no differ- 
ences to compose, no policies to advance, except the 
highest of all—the policy of understanding and good 


416 


will. The fact that we are here is more eloquent than 
anything that we can say here. We come rejoicing in 
an amity which has become, I am glad to say, a fixed 
habit of two peoples intent on co-operation in the inter 
est of peace. We come to tighten the bonds of friend 
ship. We are gratified to receive the greetings of ow 
Canadian brethren with whom we have an invincible 
accord. Many, probably most of us, are bound to you 
by ties of blood, but even stronger is the sense of the 
spiritual kinship that we are all privileged to have with 
those who in this island developed the institutions of 
liberty which were brought to the new world and were 
there so fondly cherished that they were safeguarded in 
an unprecedented manner. We come in the spirit of 
fraternity which has triumphed over the diversities of 
the forty-eight comonwealths in our Union, because it 
is in truth the spirit of the larger fellowship represented 
here today, in which differences of particular interest 
and environment cannot avail to obscure the commun 
ity of tradition of those who have been trained accord 
ing to the standards and the methods of the common 
law. We come with even a larger aim than the enjoy 
ment of fraternal association, in order that by these 
agreeable interchanges and a more intimate knowledge 
ol eac h othe we may pronfote a cleare! apprec lation ol 
our privilege, opportunity and responsibility as min 
isters of justice in a world which needs justice and the 


reasonableness which makes justice possible. 


“I believe that Blackstone expressed the view that 
‘the common law of England, as such, had no allow 
ance or authority’ in the ‘American plantations,’ they 
being, he said, ‘no part of the mother country, but 
distinct, though dependent dominions.’ That was not 
the American view. With us, the common law was 
treasured as a part of our birthright and inheritance 
Ihe congress of the colonies in 1774 asserted that it 
was a branch of the ‘indubitable rights and liberty to 
which the respective colonies are entitled.’ It is pleasant 
to think of the tenacity with which the revolutionary 
leaders clung to the traditions of English law. Thus, 
in 1777, when John Jay, who was to be the first Chiel 
Justice of the United States, and his young associates 
were endeavoring to provide a new form of government 
for New York, the constitutional convention itself was 
compelled to move above to avoid attack and capture. 
But harried by the British in arms, and in peril of their 
lives, they still cherished their inheritance of law. They 
were revolutionists in the interest of an ordered liberty 
And thus it was expressly ordained in the first constitu 
tion of the State of New York that such parts of the 
common law of England and of the statute law of 


England, as were embraced in the law of the colony 
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yuld continue to be the law of the State, subject to 
such alterations and provisions as the legislature should 
ike. Similar provision was made in the constitution 
and statutes of other states and in this way our rights 
lawful heirs were formally established. As Kent, the 
\merican Blackstone, put it, the common law ‘fills up 
ry interstice and occupies every wide space which the 
tute law cannot occupy.’ Adopting the words of one 
our early jurists he exclaimed—one hundred years 
—‘we live in the midst of the common law, we inhale 
at every breath, imbibe it at every pore; we meet it 
en we awaken and we lay down to sleep, when we 
ivel and when we stay at home and it is interwoven 
th the idiom that we speak; and we cannot learn 
other system of laws without learning at the same 
ne another languag¢ 
‘The ten talents that we thus received have been em- 
yyed so profitably that we are almost overcome by 


wealth that has flowed from the investment. The 


ymmonwealths in our union of states, each sovereign 
ithin its sphere, are producing laws at a rate which has 
led us with anxiety, lest no one should be able to 
know the law. The fertility of the legislative soil is our 


spair. Our lady ol common law has had an 
embarrassing progeny. Courts are pouring out decisions 
) such numbers that only the makers of encyclopedias 
in keep track of ther 


irisprudence, I am s 


With your relatively compact 


that you must have an inade- 


late appreciation of possibilities of the common 
w and of the consequences for which you have perhaps 
he ultimate responsibility. I shall not quote statistics 
to vex your imagination. I merely wish to emphasize 
fact that we represent in a peculiar sense the per- 
asiveness, the potency and the problems of the common 
iw. 
“Tt is, of course, inevitable that with the legislatures 
nd courts of forty-eight states constantly deciding and 
gislating we should have not only multiplicity but 
iversities of laws, which our efforts to establish uniform 
iws, especially in relation to the important transactions 
commercial life, have modified only in a limited 
egree. Lord Coleridge observed that he was familiar 
ith the distinctions between our state and federal 
ourts, but that he found, so far as he could make it, 
hat there were ‘to a foreigner apparently conflicting 
d intricate jurisdictions, which with all the will in 
he world, he was not able adequately to comprehend.’ 
But after you have recovered somewhat from your sur- 
rise at these diversities, you will then have a new 
irprise, and a far more lasting impression of the essen- 
tial unity despite all these differences, a unity which 
akes us, in our complex and intimate relations, in our 
ist internal commerce and network of activities, one 
ople with a constantly increasing consciousness of 
lidarity, a unity which has been victorious over the 
itter sectional animosities of the past and over the 
lifferences in origin, in the circumstances of settlement, 
n climatic conditions and in particular interests, a 
inity which you will not fail to perceive has its root in 
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the common conception of the fundamental principles 
of law and liberty. 

“We have come to this shrine of the common law, 
not to extol a body of particular rules. At the very 
outset, it was a small body of law that we took over, 
most of which long ago became only of historical im- 
portance. Kent tells us that in the growing State of 
New York, ‘the progress of jurisprudence was nothing 
prior to 1793. There were no decisions of the court 
published.’ The common law was entering upon a new 
period of development, and in the United States it 
had its special adaptations to our needs. There were 
the imperative demands of new institutions, of new 
relations, of distinct political conceptions. There have 
been the ever-changing exigencies to which law must 
make response. Our master-builders thus worked theit 
materials into a structure distinctively American. 

“We are not here to pay tribute to the corpus of the 
early law, still less to the formalism which has had so 
much to do with its development, but rather to the 
genius of the common law which brings us together 
with a definite realization of brotherhood. It is this 
spirit of the common law, which in the eloquent words 
of Mr. Justice Story ‘has become the guardian of our 
political and civil rights; it has protected our infant 
liberties, it has watched over our maturer growth, it has 
expanded with our wants, it has nurtured that spirit of 
independence which checked the first approaches of 
arbitrary power, which has enabled us to triumph in 
the midst of difficulties and dangers threatening our 
political existence; and by the goodness of God, we are 
now enjoying under its bold and manly principles the 
blessings of a free, independent and united government.’ 

“We shall miss, however, the purpose and advantage 
of this meeting, if we are content with mere panegyric, 
and it gives point and emphasis to this generous ap- 
praisal to consider its grounds. We may also find, in 
this agreeable retrospect, some measure of encourage- 
ment and a steadying influence in the turmoil of our 
day. 

“The fundamental conception which we especially 
cherish as our heritage is the right to law itself, not as 
the edict of arbitrary power, but as the law of a free 
people, springing from custom, responsive to their sense 
of justice, modified and enlarged by their free will to 
meet conscious needs, and sustained by authority which 
is itself subject to the law—the law of the land. If, as 
Mr. Justice Holmes has said, ‘the life of the law is not 
logic but experience,’ the life of the common law has 
been the experience of free men. It may be, as has been 
pointed out by your distinguished historians of English 
law, that it was possible for men to worship the words 
of Magna Charta because it was possible to misunder- 
stand it, but they are careful to observe that analysis 
does not destroy our reverence for it as a sacred text. For 
it means that no one is or shall be above the law. As 
they put it ‘the law for the great man has become the 
law for all men, because the law of the King’s court has 
become the common law.’ The spirit of the common 
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law is opposed to those insidious encroachments upon 
liberty which take the form of an uncontrolled adminis- 
trative authority—the modern guise of an ancient 
tyranny, not the more welcome to intelligent free men 
because it may bear the label of democracy. It is doubt- 
less impossible to cope with the evils incident to the 
complexities of our modern life, and to check the mullti- 
form assaults of organized cupidity, by the means which 
were adapted to the simpler practices of an earlier day, 
but we have an instinctive feeling that there is no 
panacea for modern ills in bureaucracy. There is still 
the need to recognize the ancient right—and it is the 
most precious right of democracy—the right to be gov- 
erned by law and not by officials—the right to reasonable, 
definite and proclaimed standards which the citizens 
can invoke against both malevolence and caprice. We 
of the common law respect authority, but it is the 
authority of the legal order. We respect those who in 
station high or humble execute the law—because it is 
our law. We esteem them but only as they esteem and 
keep within the law. 


“In the United States, we put our bill of rights, the 
protection of individual rights which are our common 
inheritance, into our written constitutions and thus 
placed them, so sacred were these rights deemed to be, 
beyond the reach of the power of legislatures. We 
created a government in which the powers of the differ- 
ent branches were carefully limited, but this conception 
of limited powers is directly traceable to the principles 
of the common law and its development in resistance 
to arbitrary power. So that, in that feature of our juris- 
prudence which is most distinctive, we are holding to 
our heritage. We have established citadels to make 
secure what your ancestors and ours had won. After 
we had done that, we proceeded to expound the prin- 
ciples, which were thus set forth in historic formulas, 
according to the method of the common law, so that 
we have virtually a common law of our constitutions 
federal and state, which expands from precedent to 
precedent in a constantly growing body of law. We 
have provided the constitutional guarantee that no one 
shall be deprived of life, liberty or property without 
due process of law. But this did not confine practice 
to archaic forms or deny the opportunity of improve- 
ment. It did not refuse to legislatures the authority 
to enact reasonable measures to promote the safety, 
health, morals and welfare of the people, or make 
rational experimentation impossible, but it was in- 
tended to preserve and enforce the primary and funda- 
mental conceptions of justice which demand notice and 
opportunity to be heard before a competent tribunal 
in advance of condemnation, and with respect to every 
department of government, freedom from arbitrariness. 
The process of applying these formulas has proved to be 
an education in reasonableness after the essential meth- 
od of the common law. 


“With the common law, we took its distinctive feature 
of trial by jury, at once a bulwark of freedom and an 
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effective method of applying to infinitely varied states 
of fact within ordinary experience the common sense of 
the community. But in obtaining the practical advan 
tage of this method we have found what is, especially 
for us, a most important by-product, the advantage of 
which, in the maintenance of free institutions, is rarely 
mentioned. I refer to its advantage as a means of in- 
struction. Throughout our land, in the more than 2,500 
counties in our States, our citizens are constantly sitting 
in grand juries and petty juries, in criminal cases, and 
as trial jurors in civil cases, so that the qualified portion 
—which is very large—of our population is constantly 
passing in rotation through our courts receiving dire: 
tions, obtaining schooling in our laws and acting as 
responsible critics and valuers of assertion, testimony 
and argument,—a priceless discipline in democracy. 
“The spirit of the common law demands, as the 
correlative of the right of free men to the supremacy 
of law, the exposition and application of the law by an 
expert and independent judiciary. Not only does the 
common law as the guardian of liberty depend upon a 
fearless bench as the guardian of the law, but in the 
United States we have created a novel and extraordinary 
judicial responsibility and our whole constitutional 
system rests upon the integrity and independence of 
our judges. The relation of state and federal power, 
which gives the national authority we need for national 
concerns without interfering with the desirable auton 
omy of the State in purely local concerns, could not be 
maintained except by the judicial power authoritatively 
expounding the constitutfon. Otherwise federal power 
would be at the mercy of state legislatures or state 
legislative power would be subject to the control of the 
federal congress. In either case the legislative will would 
still be the supreme law despite constitutional restric 
tions and instead of a systematic development of con 
stitutional law we should have the fluctuations of a 
control dictated by political expediency. It was realized 
at the beginning that the courts of justice were organ 
ized ‘with peculiar advantages to exempt them from 
the baleful influence of faction.’ We have given, as was 
well said by Mr. Evarts, ‘a new exaltation to the powe1 
of the judiciary. We have lifted up the principle of 
the common law—we have exalted it to the point that 
judicial reason, and in the forum of forensic discussion 
shall be the final arbiter of the rights of the peopl 
against their Congress, against their magistrates, and 
between the States and the Nation—that all shall obey 
“This delicate and difficult duty has been well dis 
charged, and notwithstanding repeated efforts to under- 
mine this jurisdiction of the Supreme Court of thi 
United States as the final authority in the interpretation 
and application of the Constitution, it retains its hold 
upon the confidence of the people. I believe that th 
attacks upon it once more renewed will again fail. 
“But we owe our success in this enterprise, as well as 
in the general administration of the law, to the tradition 
of a fearless and independent bench illustrating th 
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supremacy of law, a tradition which perhaps is the most 


luable part of the inheritance we have received from 


ir common forbears. The spirit of the common law 


incarnated in learned, conscientious and fearless 


idges. Your great judges have been our exemplars. 


hen our judges have attained repute in their contribu- 


mn to a developing jurisprudence in a new country, 
ey have exhibited 
itesmanlike quality of the great English judges whom 
ey have emulated. Coke, Hale, Holt, Mansfield, Not- 


ngham, Hardwicke and Eldon and their worthy suc 


constructive genius and the 


ssors, belong to us as well as to you. They have taught 
fortified us, inspired us and such skill as we have 
own in the development of our judicial institutions 
is come from our training in the school in which they 
re masters. 

‘But if we have maintained the tradition so happily 
ceived of an independent judiciary, it is only because 
it we have also conserved the tradition of an inde- 
endent bar, not servil 
x the defense of individual rights against abuses of 


to authority, but always keen 


ower, intent upon giving every man his day in court, 
ind ever watchful of judicial arbiters lest they lose their 


paths of the law. The judge may 


exemplify the impartiality, the learning and the wisdom 
of the law, but the bar is the source and the guardian of 
the virtue of the bench. In this meeting we are reminded 
of our common professional ideals—of duty to client, of 
loyalty to trust, of responsibility for the administration 
of justice. It is sometimes said that lawyers are far 
behind those who lead the army of progress, but this is 
because they have in their special keeping the accumu- 
lated riches of experience. There is one department of 
endeavor, however, in which we must ever be foremost 
and that is in that broad field which has to do with the 
efficiency of the administration of the laws, the promp- 
titude and reasonable certainty of their execution, the 
removal of the obstacles to justice under law, of vexa- 
tious delays and inordinate expense. And in all efforts 
to improve the laws and their adjustments to new con- 
ditions and exigencies, society needs the expert knowl- 
edge and the sympathetic understanding of the bar. 
“This meeting of those who enjoy a common tradition 
and cherish a common purpose cannot fail to heighten 
our sense of responsibility, as we find our strength 
renewed, our ardor quickened and our hearts deeply 
stirred as we sit together at the fireside in the old 


homestead.” 





GREETINGS FROM 


THE ASSOCIATION 





June 4, 1941 


Hon. Charles Evans Hug 
Washington, D. ¢ 


My dear Mr. Chief Jus 


> 


I know that the Boar f Governors would want that I 


should write you the regrets of the American Bar Associa 
tion that you are to retire from the highest judicial office in 
the land. The Association would want to express itself at 
this time, for two espec easons 


First, in memory of great occasion in 1924 when, as 


ts President, you led the American Bar Association upon its 
memorable visit to the English and Canadian bars at Lon 
don. To those of us wl eard it, there must always come a 
thrill of pride as we recal e great, virile speech which you 
made in response t he elcome of the Lord Chancellor 
in the Hall of William Rufus. We are saddened to think 


of the tragedy there now 1 that sucl 


a time or occasion 
as that cannot come ag 

And then there is the gret that you have found it neces 
sary to retire from the constructive tasks which it seems that 
you were providentia ppointed to do in the critical times 


of change through wl e have passed and the even more 


delicate and dangerous ones which appear to lie ahead 
But in receiving these expressions of regret accept also our 
devotion and the sincer ype that you may have a serene 
and restful holiday a1 ose satisfactions which are the 
compensations your f fe entitles you to have 
~ ce ely vc s 
jacob M. Lashlv 
F | {meric [ Association 





Supreme Court of the United States, 
Washington, D. C. 


June 9, 1941. 


Hon. Jacob M. Lashly, 

President, American Bar Association, 
705 Olive Street, 

St. Louis, Missouri. 


My dear Mr. Lashly: 


Your letter, on behalf of the Board of Governors of the 
American Bar Association, is most deeply appreciated. I re 
call with the greatest pleasure my past relation to the Asso 
ciation and the high privilege I enjoyed in taking part in 
our pilgrimage to the shrine of the common law. In the 
midst of the present tragic events, we are glad to believe that 
nothing can destroy the helpful traditions of our juris 
prudence to which we then bore witness. 


I am most grateful for your good wishes and I cordially 
reciprocate them. 


With high esteem, and with the hope that the Association 
may exert a constantly widening influence in promoting the 
high ideals of our profession, I am 


Very sincerely yours, 
Charles E. Hughes 
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THE HOOSIER STATE 
PUTS THE KEY OUTSIDE 


ABA Annual Meeting 


September 29-October 3, 1941 


Soldiers’ and Sailors’ Monument on 


Monument Circle. 


NDIANAPOLIS, like Washington, D. C., is a planned 
city, having been carved out of the wilderness for 
the particular purpose of serving as the capital of 
the State of Indiana. Selection of the site was made only 
four years after the state was admitted to the Union and 
was based entirely upon geographical considerations, the 
location being approximately the center of the state. 
Federal grants being available as early as 1820, it was 
the offer of the government to donate land for a new city 
to be the State Capital that prompted the legislature to 
appoint a three man commission to select the new site. 
The commission fearlessly made its selection in an area 
inhabited almost exclusively by Indians and wild game 


_ 


and reported back to the legislature on June 7, 1821. 


Ihe town was platted the following year and in 1824 
the state’s records and silver were moved from Corydon 
to the new capital. The subsequent growth of Indian 
apolis to a city with a popylation of 400,000 paralleled 
the settlement and development of the Middle West. 

Earlier history in Indiana had been of national signif 
icance with the exploits of George Rogers Clark in wrest 
ing the Northwest Territory from the British being out 
standing. A magnificent memorial at Vincennes com- 
memorates the achievements of Clark and his intrepid 
men who captured Fort Sackville at Vincennes after one 
of the most difficult marches in military history. 

Following Clark the next figure of historical impor- 
tance to appear was William Henry Harrison, who 
served as territorial governor from 1800 until 1812. It 
was Harrison who led the frontiersmen against the In 
dians in the famous battle of Tippecanoe, and it was 
the slogan of “Tippecanoe and Tyler, too’ which was 
later to play a part in his election to the Presidency ol 
the United States. 

A grandson of William Henry Harrison, Benjamin 
Harrison, was many years later also to achieve the Presi 
dency. One of the nation’s great lawyers, Benjamin Har 
rison served as the first president of the Indiana State 
Bar Association. His Indianapolis residence, on North 


Delaware Street, is now maintained as a memorial. 


George Rogers Clark Memorial on the 
Wabash River at Vincennes, Indiana. 
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Benjamin Harrison Home 
While Indiana was undergoing the early pains of 
itehood an event unnoticed at the time, but later to 
much appreciated, was taking place in Southern In- 
liana. Thomas Lincoln in 1816 moved his family from 


Kentucky to Spencer County, Indiana. Included in the 
amily group was the boy Abraham, then seven years 
iid. Fourteen formative years of his life were spent by 
\braham Lincoln in this frontier environment. It was 
luring this pe riod that his mother, Nancy Hanks Lin- 
In, died and was buried on Indiana soil. Her grave is 
ow a national shrine 

One of the principal claims to fame achieved by In- 
lianapolis has been its development as a literary center. 
Booth Tarkington, James Whitcomb Riley, Meredith 
Nicholson and Albert J]. Beveridge wrote some of their 
eatest works while residents of the Hoosier Capital. 
ind it is planned that visitors to the convention will 
iake a trip to picturesque Brown County, which was the 
wale of Kin Hubbard’s famous character, “Abe Mar- 
n.’ 

Outside of Indianapolis, but within the boundaries 

the state, there developed other literary figures, the 
1ention of whose names will stir a wealth of memories. 
Edward Eggleston and his “Hoosier Schoolmaster,” Lew 
Wallace and his “Ben Hur,” Gene Stratton Porter with 
Freckles” and “The Girl of the Limberlost,’”’ Maurice 
hompson’s “Alice of Old Vincennes,” Charles Major's 
When Knighthood Was in Flower,” and the famous 
Fables in Slang,” books and plays of George Ade, are 
nly a part of Indiana's literary output. 

Another distinction achieved by Indianapolis has been 
s construction of notable public buildings and monu- 
ents. The World War Memorial in the center of the 
‘laza is one of the most imposing projects in the country, 
s is also the Soldiers’ and Sailors’ monument on Monu- 
1ent Circle. Other edifices of wide renown are the Scot- 
ish Rite Cathedral and the Murat Temple. 
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Indianapolis Gets Ready for the Annual 
Meeting 
ye week I had the pleasure of meeting with 
the Indiana state-wide General Committee on 
Arrangements for the entertainment of the annual 
meeting which is to open in Indianapolis on Sep- 
tember 29th. 

It was a very inspiring experience. Through 
personal contacts every lawyer in the State of 
Indiana is being given an opportunity to have a 
part in the plans. As an indication of the unanim- 
ity of the movement, I was informed that the 
members of the judiciary throughout the state 
have voluntarily assessed themselves on the basis 
of a percentage of one month's salary toward the 
expense and entertainment fund, and it is expected 
that Indiana judges will attend the meeting 100%. 
Since the place of improvement of judicial ad- 
ministration in the program of national defense 
is to receive especial emphasis at the meeting, the 
judges in other states will be interested in this fact. 

It is being planned to hold the sessions of the 
various judicial administration activities in the 
American Legion Building of the Indiana World 
War Memorial. The auditorium in this building, 
which seats about five hundred people, is said to 
be the most beautiful meeting room in America, 
and is itself one of the show places of the Middle 
West. 


The number and elegance of the halls and meet- 
ing places which Indianapolis affords was sur- 
prising. It is doubtless due to this fact and the 
unexpectedly excellent hotel accommodations that 
Indianapolis has come to be the busiest convention 
city of its size in the country. Its situation, almost 
at the exact center of the country’s population, 
and its accessibility by rail and air are added fac- 
tors, of course. 

However, I was chiefly impressed with the pride 
and joy shown by the members of the Committee, 
all of whom were present, having come from every 
section of the state, in the fact that they are to have 
the annual meeting of the American Bar Associa- 
tion for the first time in the history of Indiana. 
The state has given some great lawyers to the bar 
of the nation, and the bench and bar of the present 
day intend that the meeting shall be a memorable 
one. 

Jacos M. LasH-y, 
President, American 
Bar Association 
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INTERNATIONAL LAW AND THE MONROE DOCTRINE 


[An Essay Submitted in the Ross Contest] 
By BERNHARD G. BECHHOEFER 


of the St. Paul Bar 


HE law of nations, like our Common Law, cannot 

be regarded as static;'—as a law of nature, deter- 

minable by a priori reasoning and changeless regard- 
less of time or place. Therefore, future development of 
international law in the Western hemisphere will de- 
pend largely on future political developments. This, 
of course, cannot be predicted. 

In order that the subject which we have chosen to 
present may have some meaning, we must assume cer- 
tain channels of political development. For example, 
if some foreign European power should dominate all 
of South America, or even South America south of the 
Equator, then there would be no Monroe Doctrine. On 
the other hand, if the United States assumed political 
control over South America, the Monroe Doctrine, in 
so far as it concerns the relations of North American 
and South American countries, would be solely an ex- 
pression of the colonial policy of the United States, 
rather than the law of nations. 

We must, therefore, assume a political future for the 
Western hemisphere, wherein there will be many states, 
each with full personalities in International Law, even 
though the complete sovereignty of all may perhaps be 
limited and restricted by mutual consent or in some 
cases by forge, for the mutual safety and welfare of all. 

We must assume a definition of the Law of Nations 
which will include the customs, practices, and policies 
treated by the Western hemisphere as International 
Law, however unacceptable or distasteful they may be 
to the rest of the world.? Also as stated at the outset we 
are interested more in the extent to which the principles 
of the Monroe Doctrine have been adapted and will be 
accepted in the Western hemisphere and elsewhere as 
principles and rules governing the conduct of nations 
rather than in their validity by a priori reasoning or 
their conformity to preconceived standards of right or 
wrong.’ In this treatment we need not be more specific 
in our definition of International Law. 


The Monroe Doctrine 


The Monroe Doctrine was initially, in the main, a 
two-fold warning: a warning to Russia that the Western 
hemisphere was no longer open to European coloniza- 
tion and a warning to the Holy Alliance that the United 
States would seek to prevent Spain or any other Euro- 


*The full title for papers submitted in the Ross Essay contest 
was, “Prospective Development of International Law in the West- 
ern Hemisphere, as Affected by the Monroe Doctrine.” 

1. U. S. v. The Schooner La Jeune Eugenie et al, 2 Masons 





<4 409. 
. Alvarez, Alejandro. International Life and International Law 
in America, Bulletin Pan Am. Union, vol. 74, p. 237. 

3. Dickinson, Edwin D. Equality of States in International Law. 
Harvard Studies in Jurisprudence, vol_ III, p. 68. 
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pean power or combination of powers from depriving 
the revolted Spanish or Portuguese colonies of their 
newly won independence.* 

Incidental to President Monroe’s message there were 
other declarations of policy; that the United States 
would not take part in the wars of European powers; 
that the political systems of the Holy Alliance powers 
political absolutism—should not be extended to the 
Western hemisphere; that the United States would not 
interfere with existing colonies of European powers; 
that all states of the Western hemisphere have equal 
sovereignty. There have been frequent occasions when 
the United States’ foreign policy has taken a course in 
conflict with all of these declarations. 

In contrast, the United States’ Latin American policy 
has frequently used the Monroe Doctrine as protective 
coloration for policies probably never contemplated in 
Monroe’s message. Examples of such policies are found 
in the diplomatic actions and program of the United 
States during the early years of this century, which came 
to be called “the policy of the big stick” and “dollar 
diplomacy.” Some writers, in defending the Monroe 
Doctrine, have said that such developments are not the 
Monroe Doctrine, but thé Latin American policy of 
the United States.° In this treatment such a sharp dis 
tinction seems profitless. In analyzing prospective fu 
ture development of International Law as affected by 
the Monroe Doctrine, we use the word Monroe Doctrine 
in a loose sense to cover all foreign policies of the 
United States aimed at maintaining the Western hemi- 
sphere as a group of independent sovereign states free 
from political, economic, or ideological control of na 
tions outside the Western hemisphere. This definition 
(if it may be so dignified) has the advantage of con- 
formity with popular, non-technical usage. It does not, 
however, differentiate between those fundamental prin 
ciples which have considerable sanction as Interna 
tional Law of the Western hemisphere and the less 
sacrosanct concepts which are purely American foreign 
policy.® 

During the one hundred and nineteen years since 
President Monroe's message the United States govern- 
ment has made numerous claims and statements of pol 
icy either growing out of the Monroe Doctrine or based 
on considerations allied thereto. It is our purpose here 
to consider the policies so enunciated from several 
angles: the extent to which these policies have in thi 


4. Moore, John Bassett. Digest of International Law. U. § 
Government Printing Office, Washington, 1906. Vol. VI, p. 401-403 

5. Robertson, William Spence. Hispanic-American Relations 
with the United States. Oxford, 1923. 

6. Alvarez, A. The Monroe Doctrine, Oxford Univ. Press, New 
York, 1924. p. 9. 
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t received sanction eit] 


.er universally or in the West- 
hemisphere as International Law; the likelihood, 


view of changed and changing conditions, of their 


future incorporation into either world-wide Interna- 


nal Law or International Law of the Western hemi- 
ere; the most fundamental imminent changes within 
se policies which will be necessary in order that they 
y be accepted as International Law by the nations of 
Western hemisphere 

the United States in- 
As such the funda- 
rnational Law which arises in 
ns of the United States based 


[The Monroe Doctrine, where 
kes it, is a unilateral guarantee. 
ntal problem of Int 


nection with all clair 


the Doctrine is their effect on the sovereignty of the 
ions concerned.? The nations concerned are, first, 
European and Asiatic powers; second, the nations of 


With this 
to classify the policies pursued 


tin America; and, third, the United States. 
yught it is convenient 


the United States into three groups: 


Policies in the main limiting solely the sovereignty 


of the European and Asiatic powers. 
2. Policies the principal effect of which is to limit 
the sovereignty of Latin American nations. 
Policies limiting extensively 


the United States 


the sovereignty of 


; 


It must be emphasize d that this classification is purely 


1e of convenience, based on the fact that the European 
ywers, the Latin American nations, and the United 
ates have all tended to accept the Monroe Doctrine 
a rule of conduct and, therefore, as a basis for Inter- 
itional Law, only to the extent that it does not abridge 


eir own freedom of action 


Policies Abridging the Sovereignty of Nations 
Outside the Western Hemisphere 
[he initial statement of the Monroe Doctrine limited 
sovereignty of European nations without materially 
stricting the freedom of action of either the United 
ates or the Latin American republics. 
Monroe stated that the European nations could no 
nger acquire rights of property in the Western hemi- 
here through discovery or occupation, and thus sought 
end the method of acquiring property rights uni- 
rsally accepted in the Western hemisphere ever since 


pain and Portugal failed to sustain the sovereign rights 


anted to them by Papal edict.*® 
Similarly Monroe sought to deprive European nations 
the right of intervention in the Western world, a 


ght which at the time was universally acknowledged 


International Law 
For this reason European writers and statesmen have 


Piedelievre. Precis de Droit International Public, 1894. Vol. 


p. 258. 


8. Hyde, Charles C. International Law. Little, Brown & Co., 


oston, 1922. Vol. I, p. 165 


9. Oppenheim, L. International Law. 2nd ed., 1912. Vol. I, p. 


89-190. 

10. Moore, J. B. American Diplomacy. Harper, New York, 1918. 
261. 

11. Oppenheim, L. Inte nal Law. Vol. I, p. 190. 

12. Alvarez, A. The Monroe Doctrine, p. 52. 
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never recognized the Doctrine as International Law, 
though they may have approved of it as foreign policy 
of the United States.?° 

A typical statement is that of Oppenheim:™ 


“The importance of the Monroe Doctrine is of a political not 
a legal character. Since the law of nations is a law between all 
the civilized states as equal members of the family of nations, the 
states of the American continent are subjects of the same inter- 
national rights and duties as the European states. The European 
States are, as far as the law of nations is concerned, absolutely 
free to acquire territory in America as elsewhere.” 


Characteristic of the same attitude is Chateaubriand’s 
statement*® that the Monroe Doctrine “should be resist- 
ed by all the powers having commercial or territorial 
interests in that hemisphere”; and Bismarck’s famed 
remark'® that the Monroe Doctrine is “international 
impertinence” of a variety peculiar to the United States. 

In the nineteenth century, England, despite the Doc- 
trine, sought to acquire property rights on the coast of 
Nicaragua, and seized the Falkland Islands some two 
hundred and fifty miles from the Argentine coast.’ 
France attempted to establish the regime of the Emperor 
Maximilian in Mexico.’® These are outstanding exam- 
ples among the numerous occasions when European na- 
tions sought to exercise their claimed right to intervene 
in the affairs of Western hemisphere nations, and con- 
stitute intervention for the purpose of conquest.'® 

In 1895 Great Britain threatened to settle the disputed 
boundary between British Guiana and Venezuela by 
force.** Since England claimed that Venezuela had in- 
vaded British Guiana this incident could be considered 
intervention for self-defense.** 

In 1850 and 1851 Great Britain, France, and the 
United States jointly stopped a war between the Empire 
of Haiti and the Dominican Republic.*® In 1861 Great 
Britain, France, and Spain sent armies to Mexico to 
compel payment of obligations owed by Mexico to the 
nationals of those countries.*° These are examples of 
intervention to protect the persons and property of 
nationals.** 

When the French actually took possession of Mexico, 
in 1861, the army remained in Mexico ostensibly to 
perpetuate the legitimate dynasty, a form of interven- 
tion common in Europe but never in America.” 

It, therefore, appears that during the nineteenth 
century, despite the Monroe Doctrine, European na- 
tions sought to intervene in the Americas on all grounds 
recognized by authorities on International Law of that 
period. 

On the other hand the Latin American nations im- 
mediately welcomed and accepted Monroe's original 
statement of policy. Within ten years thereafter Co- 





13. Quoted in Kohler, Charles. The Monroe Doctrine, 1925, p. 8. 

14. Alvarez, A. Monroe Doctrine, p. 228. 

15. Moore, J. B. Digest, vol. VI, p. 489-507. 

16. Hall, William Edward. Treatise on International Law, 7th 
ed. Oxford, 1917. Sec. 89. 

17. Hyde, C. C. International Law, Vol. I, p. 143. 

18. Hyde. Ibid, p. 119. 

19. Moore, J. B. Digest, Vol. VI, 509-514. 

20. Moore, j B. Digest, Vol. VI, p. 485. 

21. Hall, W. E. International Law, p. 288. 

22. Hall, W. E. Ibid., Sec. 91. 
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lombia, fearing conquest by France and Great Britain, 
requested an alliance with the United States.** Brazil 
likewise requested an alliance to prevent re-conquest by 
Portugal.** Uruguay asked that the United States inter- 
vene in a war being waged with the Brazilian govern- 
ment, which was at that time closely to that 
of Portugal. In all instances the United States refused 


related 


the requests.*° 

In later years, whenever the United States tried to 
prevent coercion of Latin-American nations by Euro 
pean nations, the efforts of the United States have re- 
ceived almost unanimous applause from South America, 
as in the instance when Grover Cleveland assisted in 
securing an amicable settlement of the boundary dispute 
between Venezuela and British Guiana. 

The original statements of Monroe had thus become 
a hemisphere foreign policy many years ago. Alejandro 
Alvarez, the great Chilean authority on International 
Law and the earnest spokesman of Pan-Americanism, 
considers the principles of non-colonization and non- 
intervention by Europe as International Law of the 
Western hemisphere.* 
bodied in the Codification of American 
Law submitted to the Pan-American Union in 1925.7 


6 


The same principles were em 
International 


The Conference of Lima in December, 1938, resolved 
as follows:2* “The Governments of the American States 
DECLARE: 

“First. That they reaffirm their continental solidarity 
and their purpose to collaborate in the maintenance 
of the principles upon which the said solidarity is based; 

“Second. That faithful to the above-mentioned prin- 
ciples and to their absolute sovereignty, they reaffirm 
their decision to maintain them and to defend them 
against all foreign intervention or activity that may 
threaten them.” 

The basic principles of the Monroe Doctrine are thus 
reafirmed in a declaration signed by the delegates of 
all Western hemisphere nations. It would, therefore, 
seem that they have the force of International Law in 
this hemisphere. 

This doctrine of non-intervention is not nearly as 
strange a phenomenon in 1941 as it was in 1821. In re- 
cent years we have seen Japan’s declaration of the New 
Order in Asia. We have seen Germany indicate as a 
primary war aim that England cease completely to be 
concerned with the affairs of continental Europe. We 
have witnessed the pacts between Germany and Italy, 
Germany and Russia, and Germany, Italy, and Japan, 
defining spheres of influence based considerably on 
continental geographic barriers. 

These policies are akin to the Monroe doctrine in 
their emphasis upon regional unity if in no other way. 


23. Alvarez, A. Monroe Doctrine, p. 10. Inman, Samuel G. 
Problems in Pan Americanism, Doran, New York, 1925, p. 154-157. 

24. Alvarez, A. Monroe Doctrine, p. 10. 

25. Alvarez, A. Ibid., p. 11. 

26. Alvarez, A. International 
Union, vol. 74, p. 239. 

27. Codification of American International Law 
Publications, 1925. Project 8, Article I. 


Life and Law. Bul. Pan Am 


Pan Am. Union 
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They indicate that the “New Order in Asia” and 
“Deutschland Uber Alles” will recognize the legitimacy 
of their American cousin at least so long as the Americas 
have the physical might to enforce their policies. 

We come here to the crucial issue. The American 
nations can easily agree on the mere statement that 
European nations shall not intervene in the affairs of 
the Americas. By such agreement the United States does 
not bind itself to use force against European or Asiatic 
powers to prevent intervention. No nation in the West. 
ern hemisphere promises to keep its own house in order, 
to forestall the occasion for intervention. In other words, 
no American nation gives up a whit of its sovereignty 
for the general good. The future of the Monroe Doc 
trine depends upon the acceptance of supplementary 
policies, some old, some new, restricting the sovereignty 
of all Western hemisphere nations, but implementing 
and making effective the purposes of the Monroe Dox 
trine and the Lima Declaration. We pass now to a con 
sideration of these supplementary policies. 


Policies of the United States Limiting the 
Sovereignty of Latin-American Nations 

The United States in the past, on a number of occa 
sions, has adopted policies inspired by the Monroe Doc- 
trine which either theoretically or in fact have limited 
the sovereignties of Latin-American countries. We shall 
cite several examples of such policies. 

The first of these is American intervention in the 
Dominican Republic. As a matter of historical back- 
ground, in 1902 Germarry, Italy, and Great Britain 
blockaded Venezuela to enforce payment of claims” 
pending against that nation. In 1908 the Netherlands 
prepared to use force against Venezuela for the same 
purpose. The United States when assured that such 
coercion would involve no occupation ol territory inter- 
posed no objection.*° 

However, the United States clearly indicated that the 
occupation of any territory in the Western hemisphere 
to force payment of claims would violate the Monroe 
Doctrine. In the case of foreign claims against the 
Dominican Republic the United States took the further 
position that even the control of the customs houses by 
European powers would violate the Monroe Doctrine.” 

Up to this point the United States’ stand in no way 
abridged the sovereignty of Latin-American nations, 
and in general met with their approval. In fact, in 
August, 1902, the Argentine Foreign Minister, Dr. Luis 
M. Drago, proposed as a corollary to the Monroe Doc- 
trine that “public debt can occasion neither armed in- 
tervention nor the actual occupation of the territory of 
American nations by a European power.’’*? This is the 
famed “Drago doctrine” which has been a corner-stone 
of Latin-American foreign policy but which unfortunate- 





28. For text see Annals of American Academy of Political and 
Social Science, Philadelphia, 1939. Vol. 204, p 135 

29. Alvarez, A. Monroe Doctrine, p. 92. 

30. Alvarez, A. Ibid, p. 92. 

31. Hyde, C. C. International Law, Vol. I, p 

32. Hyde, C. C. Ibid., p. 564. 
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was not accepted by the United States at the time of 
formulation 
In the case of the Dominican Republic (and later, 
Haiti) the United States itself assumed control of the 
toms with the expressed 
ns of the Monroe Doct 
the customs." These interventions of the United 


purpose of preventing viola- 
through European seizure 
States undoubtedly created fierce animosity throughout 
Latin America as interferences with the sovereignties 
Latin-American nations 
We are not here defending the policy of interven 
n to compel the payment of public debt. Further- 
re, It seems quite likely, despite the expressed fears 
our State Department, that no European nation 
uuld have intervened against the opposition of the 
United States. Therefore, the true motive for interven 


yn may have been profits as much as safety 


the hemispher« 


Although the action of the United States in the 
Dominican Republic could thus justifiably invoke criti- 
sm, we submit that the principle on which the United 
States acted intervention to prevent Europe an inter- 
ntion, or simply, getting there first—is one that must 
increasingly recognized despite its interference with 


sovereignty, if the Mon Doctrine is to be realistically 
fective. 
4 second example intervention by the United 


e Monroe Doctrine is the 


States under the banner of tl 

Cuban policy during nineteenth century, culminat- 

g in the Spanish-American War. [his was inte 
ntion to abate a nuisance and has received frequent 
cognition from writers on International Law.** This 

policy certainly limited the sovereignty of Cuba and 
id not add to the po} larity of the United States in 
itin America 


\ third example of intervention is the so-called Mag 
ilena Bay episode In 1912 the Senate adopted a 
solution that they viewed with grave concern, the 
ssession of a harbor a Latin-American country by 
private corporation associated with a foreign govern- 
ent. This resolution was directed against a Japanese 


h had leased extensive prop- 


rivate corporation whi 
ties on Magdalena Bay, Lower California, Mexico. 
The Senate believed that the leasing of this property 
olated the Monroe Doctrine. 

Iwo principles may be adduced from the Senate’s 
tion in this matter. First, the Monroe Doctrine not 
ily prevents European nations’ from forcibly seizing 
rritories in the Western hemisphere, but also prevents 
estern hemisphere nations from voluntarily surrender- 
eo their territories to | iropean powers, obviously a 


striction on the sovereignty of Western hemisphere 


53. Moore, J. B. American Diplomacy, p. 258 
34. Perkins, Dexter. The Mor 
iltimore, 1937, Vol. LII, p. 458. Inman, S. G. Problems in Pan 
mericanism, 164-171 

35. Alvarez, A. Monroe Doctrine, p. 40-50 

6. Moore, J. B. American Diplomacy, p. 205-208 

37. Hyde, C. C. International Law, Vol. I, p. 142, and Alvarez, 


Monroe Doctrine, p. 17 
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oe Doctrine, Johns Hopkins Press, 


nations. Second, the Monroe Doctrine prevents eco 
nomic control as well as political. 

The United States has on at least three other occa- 
sions objected to Western hemisphere nations volun- 
tarily ceding territorial possessions to European powers. 
In 1848 Yucatan, which had revolted from Mexico, 
asked the United States, England, or Spain, to establish 
a protectorate. The United States itself refused the 
request and objected to its acceptance by England on 
Spain.** In 1840 the United States protested against 
the Republic of Colombia authorizing England to oc- 
cupy Atlantic coast ports to restore order.*® In 1910 
Nicaragua proposed to cede to England a small island 
near its coast, in satisfaction of a claim, but desisted on 
the protest of the United States.*° 

The principle that a Western hemisphere nation 
cannot voluntarily surrender its territory to a nation 
outside the Western hemisphere has received consider- 
able recognition as International Law of the Western 
hemisphere despite its interference with sovereignty. 
Alvarez recognizes it as such.*' Also, in the proposed 
Codification of American International Law, Project 8, 
Article I, Sections 2 and 3, read as follows:*? 

“(2) No American Republic can cede any part of its territory 
whatever to a non-American nation, even if it consents to do so. 
“(3) No nation shall hereafter, for any reason whatsoever, 
directly or indirectly, occupy even temporarily any portion of the 


territory of an American Republic, in order to exercise sov- 
ereignty therein, even with the consent of said Republic.” 


The same article in the Codification, however, asserts 
that all American nations have full sovereignty and that 
no country can intervene against another country with- 
out the latter’s consent. This would render the above- 
quoted paragraphs entirely ineffective, since interven- 
tion might be the only way to prevent voluntary cession 
of territory to a European power. 

The three examples of American foreign policy here 
cited are not large incursions on the sovereignty of 
Latin-American nations. The perils of the present may 
require each nation to abridge to a considerably greater 
degree its freedom of action. 

The present World War teaches a number of plain 
lessons. The first is that modern warfare imperils the 
entire political, social and economic structure of the 
warring nations and their neighbors far beyond any 
past wars. One of the purposes originally expressed 
by Monroe was to keep the wars of Europe away from 
the New World. Today this result is more desirable than 
ever but the necessary measures are more difficult. This 
may be called “the problem of hemisphere peace.’’** 

The second lesson taught by the present World War 
is that small nations are incapable of maintaining mili- 
tary establishments which can protect them indepen- 


38. Moore, J. B. Digest, Vol. VI, p. 423. 

39. Alvarez, A. Monroe Doctrine, p. 17. 

40. Alvarez, A. Ibid., p. 155. 

i1. Alvarez, A. International Life and International Law. Bul 
Pan Am. Union, vol. 74, p. 249. 
2. Codification of American International Law. Project 8, Ar- 
ticle I. 

43. Hull, Cordell. Address at Toronto University, Oct. 22, 1937. 
Dept. of State Publication 1082. 
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dently of assistance from their neighbors. This may be 
called “the problem of co-operative military defense.” 

The clearest way to demonstrate the application of 
this problem to Latin America is by reference to the 
dynamite keg at the mouth of the Rio Plata. The rail- 
road systems and highways in that section of South 
America are so constructed and the natural waterways 
flow in such a manner that a blockade of the mouth of 
the river would spell disaster, not only for the Argentine 
and Uruguay, but also for Paraguay, most of Bolivia, 
and even parts of southern Peru.** Uruguay, a country 
without the wealth or natural resources to provide an 
adequate, self-contained military machine, stands astride 
the mouth of the Rio Plata. It has a large German 
population and adjoins Brazilian states with a pre- 
dominantly German population. In any scheme of 
hemisphere defense Uruguay must necessarily co-oper- 
ate with the Argentine and also with the air force and 
the navy of the United States. Such a course, however, 
must of necessity restrict its freedom of action. The fate 
of Norway, Belgium, and Holland clearly proves that 
this military co-operation must precede actual warfare. 

The third lesson being taught by current warfare is 
that economic and ideological penetration from Europe 
can be as serious a threat to the safety of the Western 
hemisphere as political domination. 

These three lessons drawn from the text of World 
War II are enough to show that the Monroe Doctrine, 
in the twentieth century, must curtail freedom of action 
among all the nations of the Americas, including the 
United States, to a much greater extent than in the past. 
Yet the type of action called for in this growing crisis 
is precisely the same as that which caused most antag- 
onism when undertaken unilaterally in the early nine- 
teen hundreds. 

No actions of the United States have ever caused 
greater wrath in Latin America than the series of events 
leading to the acquisition of the Panama Canal Zone. 
But today, the result achieved by those events, a forti- 
fied Panama Canal controlled by the United States, 
infinitely strengthens the Doctrine. The same can be 
said of the establishing of the naval base at Guantanamo 
Bay, Cuba. Both of these moves, clearly justifiable 
from the standpoint of defense, nevertheless invaded 
the sovereignties of Latin-American Republics. 

The military needs of today, therefore, justify the 
types of intervention which, when first asserted a num- 
ber of years ago, were most unpopular in Latin America. 

But the United States must go beyond these past 
types of intervention and, in so doing, must re-examine 
certain past policies of non-intervention and in addi- 
tion formulate certain entirely novel policies. 

Mr. J. Reuben Clark, Under-Secretary of State in the 
Coolidge administration, in a memorandum on the 
Monroe Doctrine published by the Department of State, 


44. Pan Am. Union Publications, 1938. Argentina, p. 26. 

45. Clark, J. Reuben. Memorandum on Monroe Doctrine, U. S. 
Government Printing Office, Washington, 1930. Dept. of State Pub 
lication 37, p. 192. 





426 


declares categorically:*® ‘““The Monroe Doctrine does 
not prevent Europe from waging a war against th 
Latin Americas.” Today, in the light of the lessons of 
the second World War, this interpretation of the Doc. 
trine seems antiquated. 

Equally outworn is the decision made by the United 
States in 1828 that an alliance of a European state with 
an American state to wage war against another Ameri 
can state did not menace the Monroe Doctrine.*® 

In view of the lessons of modern warfare, some or 
all of the following entirely new policies, and many 
more similar policies, may become military necessities 
a three-hundred mile wide neutral belt on the high seas 
adjoining the Americas, as proposed by our President; 
airplane bases throughout the Americas available to 
all American nations; naval bases in all parts of the 
hemisphere to which all American fleets can repair; 
revocation of aviation concessions in the Americas her« 
tofore made to European companies; subsidized trad 
arrangements to prevent economic coercion of Latin 
America by the “totalitarian” powers. 

Even without further enumerating, it is clear that 
any part of such a program involves far greater restric- 
tions on the sovereignty of all Western hemisphere 
nations, including the United States, than the compara 
tively mild interventions of the early twentieth century. 
The problem is to make such a program so generally 
acceptable and accepted as a basis for conduct of 
Western hemisphere nations that it can be deemed an 
International Law of the hemisphere. In the present 
state of public opinion, both in Latin America and in 
the United States, we are certainly far from that result. 
Of course we must understand that there is no unani 
mous public opinion among the Latins any more than 
there could be in the United States; but the consensus 
of opinion among qualified observers of Latin-American 
public opinion seems to be, first, that during the early 
years of the twentieth century the Monroe Doctrine 
became increasingly unpopular in Latin America; and, 
second, that this unpopularity arose largely on account 
of acts of intervention by the United States, abridging 
the sovereignty of Latin-American nations.*’ 

Most Latin-American writers since 1900 have directed 
their attacks against the interventions themselves rather 
than against the limitations of sovereignty resulting 
therefrom. However, a typical statement treating the 
problem of sovereignty is that of the Brazilian States- 
man, Manuel de Oliveira Lima (1907) :** 

“To recognize solemnly the Monroe Doctrine in the form 
given to it by the American government during the last years, or 
even in the form that it had directly prior thereto, would be an 
abdication of sovereignty by the consecration of the principle of 
intervention, negative yesterday by preventing certain things 
from occurring, and positive tomorrow by promoting certain 
solutions. In either case this is intervention, for not only do the 
nations meddle in the affairs of others when they dictate a rule 
of conduct to them but they also prevent a third party from 


achieving a similar purpose.” 


46. Alvarez, A. Monroe Doctrine, p. 11. 

47. Perkins, D. Monroe Doctrine, Vol. III, p. 453 

48. Quoted in Alvarez, Monroe Doctrine, p. 283, from “Pan 
Americanism” Rio de Janeiro, 1907. 
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Che concern of Latin America with the problem of 


ereignty is well expressed in an anecdote related by 


Hon. Bainbridge Colby, Secretary of State under 


sident Wilson:*® 

‘On our way back to the Hotel Crillon Lord Reading said to 
1e, ‘You know, Colby, in all 
eep constantly in mind the 
nuing, he said, ‘No matter | 
1 fact, nevertheless on the s of its sovereignty it is the equal 
f the greatest, or at least insists upon being treated as if it were, 
ind I have found it expedient in all dealings with lesser nations 
of sovereignty in almost every sen- 


nternational discussions one must 
subject of sovereignty.’ And con- 
w weak or small a nation may be 


o emphasize the even plane 
ence I utter. One must begin with a concession of this equality 
f sovereignty, repeat it at every Opportunity as you go along, 


nd end on sovereignty.’ ” 


Mr. Colby goes on to say that he often recalled this 


iversation and, in his approach to the peoples of 
tin America kept before him constantly “this ticklish, 
substantial, and yet all-important matter of sov- 
ignty.” 

Alvarez mentions eight policies of the United States 
hich have “given rise in the other American Republics 
Without going 


to further detail, it is sufficient to note that the results 


a great aversion to the Doctrine.”®* 


ained by six of these eight “unpopular” policies— 
of which we have heretofore discussed—are intimate- 
associated with defense of the hemisphere. 
We are thus faced with a dilemma. Latin-American 
itions have not recognized as International Law the 
cessary corollaries of the general statements of policy 
bodied in the Doctrine where to do so would limit 
eir sovereignty, however slightly. Such policies have 
n among the chief sources of the unpopularity of 

United States in Latin America. Yet they, and far 
ore stringent policies, are more necessary now than 
Doctrine 


While the solution of the 


r before if the is to be maintained. 


dilemma lies in the field 


diplomacy, International Law must provide the 


rmulae. 
the Monroe 


and foremost, it is essential that 


the sovereignty of all Western 


First 
loctrine limit equally 


nisphere nations. This is the formula of the Lima 


ynference:® 

“And in case the peace, security, or territorial integrity of any 
American Republic is thus threatened by acts of any nature that 
may impair them, they proclaim their common concern and 
their determination to make effective their solidarity, co-ordinat- 
ng their respective wills by means of the procedure of consulta- 
tion established by conventions in force and by declarations of 
the Inter-American Conferences, using the measures which in 
each case the circumstances make advisable. It is under- 
stood that the governments of the American Republics will act 
ndependently in their individual capacity, recognizing fully 

eir juridical equality as sovereign states.” 


is much likely the 
ctrine the United States will intervene in the Domin 
in Republic, for example, that the 
It is much more probable that the air- 


may 


more that to enforce Monroe 


than reverse 
ll happen. 
anes of the United States will use a base in Uruguay 
in that Uruguayan planes will fly to a base in the 
19. Colby, Bainbridge. The Lima Conference and the Monroe 
trine, 25 A.B.A.J. 212. March, 1939 

50. Alvarez, A. Monroe Doctrine, p. 20 

51. For text see Annals of American Academy of Political Sci- 


ence, Vol. 204, p. 136. 
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INTERNATIONAL LAW AND THE MONROE DOCTRINE 





United States. Nevertheless in all situations, the restric- 
tions of sovereignty should be reciprocal. 

Second, the United States, as the one great creditor 
nation in the Western hemisphere, must recognize the 
Drago Doctrine as International Law at every oppor- 
tunity. The contrary doctrine of intervention to en- 
force public obligations of debtor nations is today a 
purely theoretical one with the most powerful military 
powers in default on their obligations. In recent years 
the United States has not intervened in Latin-American 
countries despite numerous debt defaults, and despite 
the “oil expropriations” in Mexico, which led to the 
rupture of diplomatic relations between Mexico and 
Great Britain. The participation of the United States 
in the Inter-American Conference for Maintenance of 
Peace in Buenos Aires is a further confirmation by the 
United States of the Drago Doctrine, that Conference 
having declared,"* ‘Forcible collection of pecuniary 
debts is illegal.” The recognition of the Drago Doctrine 
as International Law of the Western hemisphere elimi- 
nates the chief fear of unwelcome intervention by the 
United States and makes more palatable those hemi- 
sphere policies which may authorize intervention for 
hemisphere defense. 

Third, intervention whenever necessary should take 
place after consultation with, and, if possible, in associa- 
tion with a group of nations, rather than by the United 
States alone. This is in accord with a frequently recog- 
nized principle of International Law that a group of 
nations may intervene where a single nation dares not 
to tread.** This too is the formula of Lima and is thus 
approved by all Western hemisphere nations. 

The United States has thus gone a considerable dis- 
tance along the lines suggested above towards eliminat- 
ing the jagged edges of contact with Latin America. 
But there is one jagged edge which there has scarcely 
been an attempt to smooth. The United States has so 
far shown itself unwilling to abridge its own freedom 
of action and sovereignty by making the Monroe Doc- 
trine a true guarantee to the Latin-American nations. 
We thus come to the ultimate test of the Monroe Doc- 
trine as International Law, the extent to which the 
Doctrine compels and binds the United States to act 
in order to assure its enforcement. 


Policies Limiting the Sovereignty of the United States 

Mr. Olney, Secretary of State during the second 
Cleveland administration, referred to the Monroe Doc- 
trine as “a Doctrine of American Public Law, well- 
founded in principle and abundantly supported.”** We 
ordinarily expect a Doctrine of Public Law to be ap- 
plied whenever relevant circumstances arise. This, how- 
ever, has never been the case with the Monroe Doctrine. 

Despite Mr. Olney’s statement the United States has 
always reserved to itself the sole and exclusive right to 
invoke the Monroe Doctrine at such time and under 





52. For text see Pan Am. Pub. 1936. Inter-American Conference 
at Buenos Aires. 

53. Hall, W. E. International Law, p. 287. 

54. Quoted in Colby, B. Lima Conference, 25 A.B.A.J., 211. 
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such circumstances as it alone saw fit, not even being 
bound by its own precedents.” 

Mr. Chief Justice Hughes, while Secretary of State 
in August, 1923, in an address to the American Bar 
Association, proclaimed the Monrose Doctrine as purely 
a political policy of the United States Mr. J. Reuben 
Clark, in his memorandum to the State Department 
heretofore referred to, writes emphatically:** “The 
Monroe Doctrine is not a pledge by the United States 
and does not create an obligation to be met by the 
United States.” 

The past record of the United States clearly justifies 
Mr. Clark’s conclusion. 

The United States objected to European powers tak- 
ing temporary possession of a customs house in Santo 
Domingo."* Yet, in 1833, the United States made no 
objection to the permanent seizure of the Falkland 
Islands by England.°*® 

In 1851 the United States in conjunction with Eng- 
land and France intervened to bring to a close a war 
between Haiti and Santo Domingo.*® The United 
States on the other hand has never intervened to pre- 
vent wars between independent nations further South, 
and has specifically renounced any such right. 

The United States objected to Great Britain’s attempt 
to settle a boundary dispute with Venezuela by force*? 
and permitted a blockade of Venezuelan ports by Euro- 
pean navies several years later only on specific assurance 
that no occupation, however temporary, was in con- 
templation.** Yet the United States took no notice of 
Spain's waging war against Chile and Peru in 1861," 
and did not invoke the Monroe Doctrine when the 
Spanish fleet bombarded Valparaiso, Chile, in 1865.% 

The United States objected to the destruction of the 
Republican form of government in Costa Rica in 1917,% 
and in Mexico in 1914 and 1915,°* but recognized the 
liberal Empire of Don Pedro in Brazil,** a ruthless dic- 
tatorship of fanaticism in Paraguay, and countless other 
dictatorial regimes throughout Latin America. 

The United States on two occasions collaborated 
with European nations in policies of intervention,” and 
on considerably more numerous occasions has refused 
such collaboration." 

In short, it is easy to understand the words of a 
former President of the Argentine Republic:™ 

“The message has apparently the qualities of India rubber, a 
dilatable and elastic substance, and may be adapted to every 
necessity and to the exclusive interests of the interventions to 
which it itself gives rise.” 

It seems then that the extent to which the United 


55. Alvarez, A. Monroe Doctrine, p. 17 

56. Alvarez, A. Ibid., p. 22 

57. Clark, J. R. Memo on Monroe Doctrine, p. 182. 
58. Hyde, C. C. International Law. Vol. I, p. 149 
59. Alvarez, A. Monroe Doctrine, p. 228 

60. Moore, J. B. Digest, Vol. VI, p. 509 

61. Clark, J. R. Memo on Monroe Doctrine, p. 184 
62. Hyde, C. C. International Law. Vol. I, p. 145 
63. Alvarez, A. Monroe Doctrine, p. 62. 

64. Moore, J. B. American Diplomacy, 257. 

65. Alvarez, A. Monroe Doctrine, p. 109 

66. Hyde, C.C. International Law. Vol. I, p. 72 
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States invokes the Monroe Doctrine depends upon many 
factors other than the safety of the Western hemisphere, 
such as the military strength of the United States at 
any given time, or its pecuniary interest in the con- 
troversy, or most of all its proximity to the controversy, 
In the past the Monroe Doctrine has been diluted t) 
farther we travel South of the Equator 

It is obvious that Latin-American nations secure 
small benefit from a policy wherein immediate self 
interest, dollar-diplomacy, and caprice have played so 
large a role. 

Ihe remedy, of course, is that the United States give 
binding military guaranties to use force so far as is 
feasible to prevent violations of the Monroe Doctrine. 
The military conversations now going on between the 
United States and Latin-American countries are steps 
in the right direction. The acquisition of British West 
Indian bases widens the scope of feasible military action 
in enforcing the Doctrine. 

The United States, by such guaranties, will limit its 
freedom of action and thus voluntarily restrict its soy 
ereignty,—a necessary step as a complement to the r 
strictions on sovereignty of Latin-American nations. 
Only through such mutual limitations of sovereignty 
can the Monroe Doctrine be wholeheartedly accepted 
as International Law of the Western hemisphere. We 
are marching in the direction of that goal when ow 
present Secretary of State can say, in an address entitled 
The Spirit of International Law:** 

“Our present-day social and political organization is, generally 
speaking, based upon the theory of national sovereignty, which is 
accepted and approved by an overwhelming majority of man 
kind. Under this theory each nation is entitled to the right of 


ordering its own internal affairs in its own way to promote the 


welfare of its people. But if that right is to be real rather than 
illusory, each nation must scrupulously avoid actions that will 
infringe upon the rights of other nations. To be effective, na 


icense but upon 


tional sovereignty must be based not upon 
order under law 
Conclusion 

In the Nineteenth Century the Doctrine of interven. 
tion occupied a place in international law analogous 
to ‘laissez-faire’? in economics. Intervention for self de- 
fense became the creed by which a strong nation justi 
fied its own breaches of international order, just as 
economic freedom was the cloak of respectability for 
socially harmful individual conduct. 

The Monroe Doctrine in Nineteenth Century inter- 
national law was an anomaly in that it attempted to 
limit this right of intervention and thus attacked a 
stronghold of pure nationalism. With the Monroe 

(Continued on page 438 

68. Hyde, C. C. Ibid., p. 68 


69. Moore, J. B. Digest. Vol. VI, p. 509 (intervention to stop war 
between Haiti and Santo Domingo), and Clayton-Bulwer Treaty 

70. Hyde, C. C. International Law. Vol. I, p. 152 

71. Roque Saenz Pena (1914) quoted in Alvarez, Monroe Doc 
trine, p. 352. 

72. Alvarez, A. Monroe Doctrine, p. 17 
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73. Hull, Cordell. Address at Nashville, Tenn., June 3, 1938. 
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Fditorials and Articles in “Universal” of Mexico City, “Excel- 
sior” of Mexico City, “Diario de Yucatan” of Merida Yucatan, 
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have influenced the conclusions here reached 
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NOTICE OF COPYRIGHT 


By NATHAN HEARD 


of the Boston Bar 


DETERMINED effort is being made to obtain 
legislation which will provide for obtaining copy- 
right protection automatically, merely upon pub- 

lication, for a term of great length and without require 
ment of notice of copyright. 

Dr. Stephen P. Ladas, an active student of copyright 
matters, recently delivered an address at the first con- 
ference of the Inter-American Bar Association. Among 
other things he stated: 

“The author expresses his intention to claim his authorship 
in his work and therefore to prohibit others from copying his 
work. But this intention is to be implied in the fact alone that 
an author has expended labor and time in creating his work and 
bringing it before the public. . . . Therefore, the copyright notice 
does not really make any difference in reality. No one should be 
allowed ordinarily to copy the work of another.” 


I take issue fundamentally with both of the con- 
cluding statements quoted from Dr. Ladas’ address. 

Intellectual products, whether of a literary or artistic 
character, lack an essential attribute of tangible proper- 
ty. Ownership cannot be retained after they have been 
given physical embodiment, and such embodiment 
opened to public inspection, without the special protec- 
tion of the State. As the Supreme Court has held, “com- 
mon law rights exist only until, and are lost by, pub- 
lication.” 

There are two values, first, a physical thing, and 
second, an idea embodied therein. Both of these may 
normally be copied or imitated, and,such a process is 
the normal way in which society advances. 

Society has long found it desirable that most physical 
things should be the subject of individual ownership 
and that this ownership should be protected by law. 
Even the Socialist would doubtless insist that an “in- 
strument of production” owned by the State should not 
be freely appropriated by another State. Certainly it is 
not now open to argument that my watch and my 
trousers are mine alone, and that if another takes them 
for his own use, society gives me a remedy. 

But if another sees these things of mine, even if I 
created, designed, or made them, and is able to copy 
them, he has a perfect right so to do. It is not realistic 
to call copiers and imitators “pirates,” “design pirates,” 
and by other opprobrious terms. Think what it would 
mean if by law or by custom or by any other restraining 
influence each advance in any field of endeavor could 
be monopolized by him who made the advance, however 
slight. As one of our courts has well said: 


“Skill, knowledge, resourcefulness, capacity and all good qual 
ities are deserving of praise, and for that matter, of reward. 
They get their reward. Every man owes something to his profes- 
sion, trade or avocation. He owes it because he is the beneficiary 
of other contributors.” 

* . * > 

“He reaps his reward in satisfaction, in fame, in the joy of 

his work.” 


The history of the practice of imitation shows it to be 


430 


universal in all phases of life and conduct. Unless a 
complished by fraud or deception, there is no moral 
wrong in imitation. 

Where would civilization be today if every advance, 
every change, every improvement great or small, whether 
made by a laborer, artisan, artist, writer, scientist, or 
others, could not have been rightfully copied or imi 
tated? 

Under what theory can it be maintained that anyone 
has complete ownership of the product of his mind or 
skill apart from its physical embodiment so that others 
may not take advantage of it once it has fairly come 
within their knowledge? I submit that it can be main 
tained only upon the theory that such ownership is suf 
ficiently beneficial to the State to warrant the State in 
conferring and protecting such ownership. 

Only when the State believes that such ownership is 
necessary or desirable to promote progress is ownership 
conferred upon and protected to the individual. It is 
on this theory that Congress has been given power 

“to promote the progress of science and useful arts, by securing 


for limited times to authors and inventors the exclusive right to 


their respective writings and discoveries.” 
Any law conferring copyright automatically 


every writing or production of an author, regardless of 


upon 


literary or artistic merit, is to say the least a maximum 
exercise of this power. It is in disregard of the stated 
purpose of the grant of the power. 

But in whatever way this power may be exercised, the 
public is entitled to know just what exclusive right the 
author claims has been secured to him and thus taken 
out from the store which the public has the right, as 
old as history, to copy and imitate. 

The only effective practical way to do this is by a 
proper copyright notice. Any inconvenience which this 
may involve to the author is not comparable to the dis 
advantage to the granting public in not being able to 
know just what is claimed by the author to have been 
segregated from the public domain. 

I maintain that the normal condition in an advancing 
society is one in which the public has an inherent right 
to copy and imitate. This right is of transcendent im 


portance in comparison with the natural desire of an 


author or “creator,” as Dr. Ladas calls him, to claim as 


his individual property what he has done, while at t! 


r 
same time laying it before the public. 

Whenever an author seeks to make such a claim in 
derogation of the historical and inherent right by which 
society moves to higher levels, and whenever such an 
author is authorized by law for the purpose of pro 
moting the progress of science and useful arts to establish 
such a claim, the very least he should be required to do 
is to place the stamp of his asserted claim on everything 
thus reserved that goes before the public. 
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LAW SCHOOLS AND LAW REVIEWS IN ENGLAND’ 


By ARTHUR LEHMAN GOODHART 


been decided that the study of law 
is not an essential war function, The 
best way to defend liberty is to fight 

it, and not to talk about u. We 
skeleton 


ire, however, continuing 


aw schools in all the universities 


o that when peace comes we can 


tart again. I can promise you that 


the academic study of the common 
aw which began when Sir William 
Blackstone first delivered his lectures 
at Oxford will not come to an end at 


that university whatever the Nazis 


Way do 


Law Quarterly Review 

I am glad to be able to tell you 
that the Law Quarterly Review will 
continue to be published. In the last 
war it was edited by Sir Frederick 
Pollock, and some of you may have 
read in the Holmes-Pollock Letters, 
which have just been published, Sir 
Frederick's comment, “Is it not curi 
ous that I have more matter in hand 
for the Law Quarterly Review than 
[ ever had in time of peace?” It is 
strange that the same has happened 
in this war. I think that it is due to 
the fact that men who are doing im 
portant war work try to find relief 
from the strain by turning to scholar 
ship in their leisure time. When the 
world is crashing around you, detec 

ve novels are not enough. 

When the war began I made en- 
quiries whether the Law Quarterly 
I was 


that 


ould be restricted as to paper 


told that the Government felt 
the publication of legal journals was 
in the national interest, and that un- 
less it became absolutely necessary to 

supplies we could continue as 
before. This is only one indication 
to show how strongly everyone in 
England feels that, war or no war, 
and all the 


ice must continue to function. 


justice instruments of 


' st 


Sir Frederick Pollock to 
Justice Holmes 
In one of his letters to Mr. Justice 
Holmes Sir Frederick said: “The last 
air raid surprised the Benchers just 


sitting down to dinner. A high ex- 


Law Quarterly Review, Professor of Jurisprudence, Oxford University 


plosive bomb fell in Stone Buildings, 
fortunately in the open, and did little 
damage beyond smashing glass. Ulti 
mately we drank the King’s health 
after the ‘All Clear’ sounded, and so 
departed with content.” It would 
have amused Sir Frederick, who en 
joyed odd coincidences, to know that 
last month a bomb fell in exactly the 
same spot, and again did little dam 
age. The Nazis seem to be particu 
larly vindictive against the law be 
cause there has hardly been a raid on 
London in which some bombs have 
not fallen on the Inns of Court. One 
night we had over a hundred in 
cendiary bombs on Lincoln's Inn, 
but judges, barristers, clerks and por 
ters put them all out. 

Finally, those of you who consult 
the English Law Reports may have 
noticed that the January number did 
not appear until the end of February 
This was due to a German bomb 
which landed on the press just as the 
number was set up and ready to be 
published. Fortunately one copy of 
the proof survived—otherwise the 
judges might have had to deliver 
their opinions all over again. It 
would have been interesting if on 
second thought they had reached 
different conclusions. 

I think that this story of the Law 
Reports is typical of life in England 
today. The German raids are painful 
and they cause a lot of destruction, 
but they have not succeeded—and 
they will not succeed—in interrupt 
ing the essential life of the nation 
The suggestion that England has 
been devastated and is tottering to 
her fall is absolute and arrant non- 
sense. From the physical standpoint 
they have done no damage which 
seriously interferes with the produc 
tive capacity of the country. From 
the moral standpoint the raids have 
been even less effective. Sir Wilfrid 
Greene and I are here tonight to 
testify that the branch ef life we 
know best—the law and the univer- 
sities—is as strong and as confident as 


ever. 
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The Chief Justice Retires 


UR great Chief Justice has asked to be relieved 
of the arduous duties of the high office which he 
has held for the last eleven years. He asks retire- 

ment under the provisions of the Act of March 1, 1937. 
That act permits retirement after long and honorable 
service, but continues the judicial status of the retiring 
judge, so that he may be available for judicial service if 
special circumstances make it desirable. 

The opinions delivered by a member of an appellate 
tribunal constitute the most obvious part of his work. 
Justice Stone, in his interesting and revealing article, 
in this issue, informs us that Chief Justice Hughes has 
written two hundred and fifty-six opinions in addition to 
those which he wrote as Associate Justice. But the mere 
writing of opinions is not the whole of the work of a 


Chief Justice. 


It is inevitable that nine men accustomed to think for 
themselves and whose opinions are “strongly held and 
stoutly maintained” may sometimes find it difficult to come 
to an accord. It is therefore of the greatest importance 
that a Chief Justice presiding over a court of strong asso- 
ciates should have that rare gift of dealing with acute 
differences of opinion by seeking harmonious solutions, 
or by preventing any breach of friendly relations and 
mutual respect when differences are irreconcilable. 


The Chief Justice possesses to an unusual degree the 
power of preserving the affection of his associates even in 
periods of sharp controversy. 

Less appreciated, but perhaps more important, is the 
administrative work of the Chief Justice. Without knowl- 
edge derived from close observation it is impossible to 
imagine how arduous are the duties so long carried by 
the Chief Justice. In this issue are graphic and authorita- 
tive pictures by those who have participated in or closely 
observed the performance of those duties. Justice Stone 
writes of the relations of the Chief Justice to the other 
members of the court, on the bench and in the conference 
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room. Attorney General Jackson writes about his judicial 
career, both as Chief Justice and as Associate Justice. 
James Grafton Rogers of Yale, a former Assistant Secre- 
tary of State, writes interestingly and appreciatively under 
the title “Hughes as Secretary of State.” John Lord 
O’Brian writes of Hughes’ public service to his native 
state of New York. 

The editorial which follows this, is an appraisal of 
the work and accomplishments of Hughes, as President 
of this Association. 

The great power of the man has been amply evidenced in 
all these diverse fields and perhaps it may be said that his 
service in each one of them, made him more equal to the 
discharge of the great duties to which he was destined 
and which he has so marvelously performed. 

Friends of the Chief Justice have hoped that his rare 
powers should continue to be at the service of the nation 
and that he should continue to lead the Court through 
difficult years which may perhaps lie hidden in the future, 
but they have feared lest his love of the work and his 
strong sense of duty might lead him to continue to carry 
the increasing burdens of his office until his health might 
become gravely impaired. 

Fortunately the Chief Justice has not been blind to the 
fact that the marvelous strength which he had been able 
to command through many periods of great responsibility, 
has suffered diminution. He laid down his burden because 
of a firm conviction, long resisted, that there were no 
longer within him, hours of energy equal to the day’s 
task. The letter of the Chief Justice to the President 
frankly states the cause of his retirement to be conditions 
of health and advancing years. The telegram which the 
Chief Executive sent in reply shows full recognition of 
the situation and evidences his respect and affection. 

Surely all will unite in the expression of the hope that 
when he lays aside the burdens which have so oppressed 
him and when he devotes himself to rest, when he replaces 
the things which he formerly thought he ought to do, by 
the things he would like to do, his marvelous recuperative 
powers may bring back strength and happiness. 


Charles E. Hughes as President of 
The American Bar Association 


HE retirement of Chief Justice Hughes brings back 

to the minds of many the notable year of his service 

as President of the American Bar Association; and 

it is fitting that this issue shall include a reminder of that 

happy event, to preserve it as a part of the traditions 

which animate and inspire those who succeed to posts of 

leadership in the representative National organization of 
American lawyers. 

Mr. Hughes was unanimously elected President of the 

Association at the meeting held in Philadelphia on July 10, 
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4 (49 American Bar Association Reports, 110). The 
sociation then had 22,000 members. He was then 
Secretary of State in the Cabinet of President Calvin 
Coolidge, and it was deemed especially fitting and for- 
ate that this outstanding American lawyer should head 
lead the large delegation of American lawyers who 

e soon to sail to visit their brothers in England and 
the Continent of Europe. He belonged as of right in 


: ' i 
galaxy of truly great lawyers, such as Benjamin 


stow, David Dudley Field, Simeon Baldwin, James C. 


Carter, Joseph H. Choate, William H. Taft, Elihu Root, 


Francis Rawle, John W. Davis, and many others, who 


ve headed the Association since its founding in 1878. 





Others have written of the stirring events of the 1924 
grimage of American lawyers to the home of the 
mmon law—events which come back poignantly to 
nd, as tragedy and ruin befall the revered shrines which 
ere then visited. In the light of current events, the com- 

radeships and understandings then brought about under 

his gifted and urbane leadership leave that pilgrimage an 
nternational event of first and everlasting importance. 

Upon his return to America, President Hughes entered, 

with characteristic energy and devotion, upon the dis- 

harge of the many and varied duties devolving upon his 
ofice. Despite his absorbing public duties, he was indeed 

“a working President.” The invaluable qualities of indus- 

urbanity, resourcefulness, quick understanding, and 
abundant common sense, which have been so manifest 
throughout his public career and in private practice, were 
pletely at the command of the Association. His 
working pace was hard for others to follow. 

Many incidents might be told of his insight and per- 
eption of the fitness of things, during his year as Pres- 
lent. One will have to suffice here. On the occasion of 
e mid-winter meeting of the old Executive Committee, 
eld in Atlanta, Georgia, the gracious hosts had arranged 

r a gay social occasion at the Riding Club—a dinner, 
with some speeches, followed by dancing, all in lighter 
ein. As the guests were about to enter the dining-room, 





. distinguished and beloved leader of the Atlanta Bar, 
Alex. Smith, Sr., fell dead in the doorway. Grief seemed 
kely to overwhelm the party, but President Hughes 
ecided that it should g 


anged. In a few moments he delivered one of the most 


1 
on, with a program somewhat 


-autiful tributes ever paid to a lawyer and friend; and 
e gathering was lifted up from the depths of tragedy to 
ecome impressive and memorable. 

The announcement of his resignation as Secretary of 
tate to be effective on March fourth following, appeared 
the morning papers of Sunday, January 11, the day on 
hich he arrived in Atlanta for the meeting of the Execu- 
ve Committee. 

As a lawyer again in active practice, he presided over 





¢ forty-eighth Annual Meeting of the Association, held 
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in Detroit, Michigan, in September of 1925. It was 
distinguished by his presence and leadership, by the stirring 
address which he delivered on “Liberty and Law” (50 
American Bar Association Reports, 183), and by the pres- 
ence and the notable addresses of Lord Buckmaster, for- 
merly Lord Chancellor of England, and M. Manuel 
Fourcade, the batonnier of the Paris Bar. The address by 
President Hughes should especially be re-read by lawyers 
in this day, because it stated trenchantly the whole Amer- 
ican striving for liberty and law in practicable combination. 
“In a democratic society,” he declared, “the enforcement 
of law finds its justification not in the interest of authority, 
as such, but in the maintenance of respect for law as 
proceeding from a free people and as being essential to 
liberty which vanishes if violence, turbulence and disorder 
usurp the place of law. Respect for law in such a society 
is a sportsmanlike regard for the rules of the game which 
cannot be had without rules.” 

Characteristic in appraisal of the slow but sure head- 
way made toward “simplicity and expertness” as “funda- 
mental needs in the administration of justice,” was his 
declaration, in 1925, that “In our federal system, notable 
improvement has been made by the passage of the bill 
regulating procedure on appellate review by the Supreme 
Court—a bill sponsored by the Chief Justice and Asso- 
ciate Justices of the court and by this Association. We 
are still waiting for the passage of a simple bill giving 
to the Supreme Court the power to establish rules to 
govern the practice on the common law side of the federal 
courts of original jurisdiction. The difficulty in obtain- 
ing this measure of relief, which this Association has 
long advocated, well illustrates the conservatism that fails 
to conserve, that is careful of the form at the expense 
of the substance.” 

Of deep interest in these tragic times is the recollection 
of President Hughes’ remarks concerning “the unique 
experience of a pilgrimage,” had in 1924: 

“Responding to the cordial invitations of the British bar 
and of the French bar, we journeyed two thousand strong 
across the Sea, impelled by our reverence for the traditions of 
our law and by the spirit of fraternity which attests the Spir- 
itual kinship of all those who have been admitted to the serv- 
ice and the mysteries of the administration of the law. 

“First we journeyed to the birthplace of the common law, 
historic Westminster Hall, and there we had the privilege of 
being admitted to practice before the most august court that 
ever held session. There we stood before England’s bench, 
more representative, perhaps, than any other institution, of 
that great realm of men worthy of freedom and knowing how 
to fashion the institutions which concern it. 

“There was much for us to learn in the certitude, prompt- 
ness, and the expertness of the British administration of 
justice, but best of all, we nurtured the sentiment which means 
an enduring amity based upon a union of the heart. Fraternity, 
it has been said, is greater than liberty or equality, for it is 
their creator, not their creature. The fraternity of the bar is 
one of the great sureties of peace and of progress.” 
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“WHEN THE SUPREME COURT JUSTICES 
WERE TWENTY-ONE” 


By JUSTIN MILLER 


Associate Justice, United States Court of Appeals, District of Columbia 


HEN the great judge Oliver Wendell Holmes 

was ninety-one years old he said: “I think that 

will and faith in a not too definitely defined 
end is likely to bring a man through to a goal that may 
surprise him.” Perhaps the two outstanding charac- 
teristics shared by those who have just come of age and 
those recently naturalized, are will and faith. In this 
combination is our. greatest natural resource. If it can 
be taken at the flood and channeled into purposeful liv- 
ing, fortune lies ahead for all our people; if it is wasted 
or turned to destructive ends, ours will become just one 
more unsuccessful experiment in the great laboratory of 
civilization. Perhaps the greatest danger lies in expect- 
ing too much; in asking for too great certainty; in as- 
suming that our ideals are attained or too easily attain- 
able. Here we see the significance of the third element 
in the Holmes formula for a good life, ‘a not too defi- 
nitely defined end.” A resourceful people and a great 
nation must be prepared for a future which God does 
not permit us to know. 


Supreme Court as Keystone 

I speak to you today as a representative of the Judi- 
ciary, one of the three great branches of our govern- 
ment. The keystone in the arch of the judicial structure 
is the Supreme Court of the United States. As an insti- 
tution that Court symbolizes our faith in justice accord- 
ing to law, without which no nation could long endure; 
as individuals its present eleven members constitute a 
significant cross-section of American life. All are typical 
Americans. Two were immigrants; most of them were 
born in small American towns; one in a great American 
city. Justice John H. Clarke cautions us “as we grow 
older to remember that to a boy of 21 a man of 30 is old; 
of 40 very old; and of 50 a superfluous lingerer from a 
day that is dead.” But it is well to remind youth that the 
members of the Supreme Court were also once twenty- 
one and that all of them were born, or spent their child- 
hood, or came of age, during wars and depressions. Sev- 
eral of them worked for a living while attending college 
and law school. 

In anticipation of today’s event, I asked each of the 
justices to tell me in a few words something about his 
own “coming of age.” I know of nothing more appro- 
priate for the day than the little messages from each of 
them which I shall now give you. When they were 
twenty-one, no one of the justices had set the Supreme 
Court or any other such definite objective as a goal. 





*Address for Citizenship Recognition Day broadcast sponsored by 
the National Education Association of the United States, Sunday, 
May 18, 1941, Washington, D. C. 
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Rather, as Justice Sutherland told me, that eventuality 
had no place in his dreams and if anyone had predicted 
it he would have lost all confidence in him as a sooth- 
sayer. His life as a young lawyer, entering practice at 
twenty-one, he described in a short but effective sen. 
tence: “I worked hard and met with fair success.” 

Chief Justice Hughes replied to my inquiry: “When 
I was twenty-one I was hard at work in the Columbia 
Law School. You ask what influences then present in my 
life contributed most to my becoming a member of the 
Supreme Court. I cannot say that there were any, aside 
from the stimulus to the most earnest preparation for a 
professional career.” 

Students of today will appreciate Justice Stone’s state- 
ment: “I was... beginning to look forward to securing 
something to do after graduation which would enable 
me to earn money enough to go to law school. I was also 
realizing that in those days such college and law school 
education did not grow on every bush for students in 
my position in life, and I was doing the best I could to 
get the full advantage of my college courses in the belief 
that diligence and loyalty to my immediate job would 
best serve to fit me for some useful achievement in the 
years to come.” 


Concurrence of Justices 

There is a remarkable concurrence among the justices 
concerning the idea last expressed by Justice Stone. 
Thus, Justice McReynolds says: “My early training was 
to do well the task in hand—not to quit it until accom- 
plished and that early training I think has been of great 
value to me. A will to work is a powerful aid to success 
in any line. Genius is very rare indeed.” 

Justice Roberts states his belief to be “that if every 
young man and woman would give all that he or she had 
to what is immediately at hand the future would largely 
take care of itself.” 


Justice Black sums up his twenty-first year as a period 
devoted chiefly to preparing himself for the activities in 
which he hoped to engage as a lawyer and a citizen. 
“Such work,” he says, “became a habit from which I have 
since never had either the time or inclination to depart.” 


Justice Reed enlarged that theme by saying: “The per- 
son who did the most for my development was my father. 
From him I learned that if one is willing to try, a man 
may reasonably expect to obtain satisfaction in the 
things he does. One can excuse failure but not lack of 
endeavor.” 

Justice Douglas carries it one step farther back: “My 
decision to go into law was hastened by my experience 
in teaching English. At that time the law did not appeat 
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‘‘WHEN THE SUPREME COURT JUSTICES WERE TWENTY-ONE’' 


to be unlike any other human endeavor. One’s ancestors 
had predetermined much. Time and tide and circum- 
stance would play a major role. Opportunity seemed to 


me to be the goal.” 

One senses the thrill of enjoyment which can come 
from hard work, in Justice Frankfurter’s reply: “I was 
immersed in the excitement of all that is opened up 
when one is beginning the study of law under a group 
of superb teachers, . . . Not being of an introspective 
nature I gave no thought to the future . . . sufficient unto 
the day was the goodness thereof. . . . The ambition for 
a particular office or place never entered my mind. .. . 
Nothing seems to me less conducive to happiness and 
more dangerous to the full use of one’s powers than to 
have such a concrete ambition.” 

But it must not be supposed that there is no place for 
imagination in the life planning program. This is well 
illustrated by Justice Murphy’s comment: ‘‘My thoughts 
in general [at twenty-one] were probably like those of 
the average fellow of the same age, but I am afraid I did 
more than my share of dreaming. Mostly I dreamed 
about the future and what I would do with it, and I 
think I covered everything from the cloth to chemistry. 
But . . . running insistently through my mind—was one 
great question—what could I do in behalf of tolerance? 
How could I help to lighten the load that is placed upon 


some by reason of race or religion or nationality?” 


New Citizens 

In one respect those of our new citizens who come 
from other lands have an advantage over our native 
born. They can compare life in the United States with 
that of other countries. As one man in a WPA natural- 
ization class expressed it, they can appreciate the free- 
dom of America because they have lived where there was 
no freedom. Justice Brandeis, although not foreign- 
born, was also able to compare life in America with life 
in other lands. For, as a youth approaching his ma- 
jority, he left his native city, Louisville, Kentucky, to 
visit in Europe and attend school in Dresden. There, he 
was torn between his admiration on the one hand, for 
his modest German teachers—who by their superb teach- 
ing methods inspired in him for the first time the desire 
really to learn and to think for himself—and on the other 
hand, by his distaste for the repressed, warped way of 
living and twisted emotional reactions of the people. 
This conflicting experience, he concludes, was probably 
of greatest importance in bringing him back to the 
United States with a new enthusiasm for its institutions 
and with a purpose to play the most useful possible part 
in helping to develop and preserve in the United States 
a finer civilization than is possible elsewhere in the 
world. 





CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Administrative Law 
The Doctrine Of “Constitutional Fact,” by Arthur 
Larson, in 15 Temple University L. Qu. 185. (February, 
1941.) 


The doctrine of judicial review of administrative ac- 
tion as explained in Crowell v. Benson is the chief is- 
sue that is discussed. That decision has occasioned much 
difficulty; “after nine years the decision is still in a fog 
as well as under a cloud.” It seems very doubtful, how- 
ever, to this commentator whether Professor Larson 
has succeeded in lifting the cloud and removing the fog. 
But he asserts that before Crowell v. Benson there were 
only two kinds of fact for review, ordinary fact and 
jurisdictional fact. Since that decision there have been 
three kinds: ordinary fact, statutory jurisdictional fact, 
and constitutional jurisdictional fact. The attitude de- 
veloped by the Supreme Court is that for ordinary and 
statutory jurisdictional facts, the administrative de- 
cision is final if it is supported by substantial evidence. 
As for constitutional jurisdictional facts, however, the 
court will give a trial de novo, i.e. make an independent 
determination and base it upon a record of its own. 
This distinction appears to be favored by the author 
provided that it is understood that a trial de novo need 
not be given whenever it is demanded but rather in 
the court’s discretion. The idea is that this discretion, 
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properly exercised, will afford a check upon adminis- 
trative bodies without seriously impeding the adminis- 
trative process. But it is recognized that the final out- 
come may well be that Crowell v. Benson will be over- 
ruled. Indeed there is a possibility that the recently 
decided Rowan v. Nichols Oil Co. case is the “hand- 
writing on the wall.” And it is predicted that Crowell 
v. Benson will be restricted to compensation, or per- 
haps maritime, cases. 


International Law 


The Nationality Act Of 1940, by Richard W. 
Flournoy, in Contemporary Law Pamphlets, Series 5, 
Number 4. (1941). 


The nationality problem was dealt with in a rather 
haphazard manner before the first Quota Act was passed 
in 1921. Before that, aside from special attention to 
oriental laborers our immigration laws in general were 
designed to exclude aliens deemed undesirable indi- 
vidually because of special defects. After the first 
World War over a million aliens were entering the 
United States annually. The Quota Act of May 24, 1924 
was a great improvement over the first one. It is “one 
of the greatest legislative measures adopted in this 
country in recent years.” Of next importance is the 
Nationality Act of 1940, which was the product of a 
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cabinet committee established by an Executive Order 
of April 25, 1933. This Act is not confined to immi- 
gration but covers the whole field of citizenship and it 
repealed nearly all of the old statutes on the subject. 
What about nationality acquired at birth in the case 
of a child born abroad to parents, one of whom is an 
American national, and the other being an alien? The 
new provision requires that before the American citizen 
parent can transmit citizenship to such a child, the 
parent must have resided in the United States, or one 
of the outlying territories, for at least ten years, of 
which five years must have been after the attainment of 
the age of sixteen. The most important changes in the 
code relate to loss of nationality. “Most persons agree 
that dual nationality is illogical and undesirable.” Ac- 
cordingly, it is regarded as unfortunate that there was 
eliminated from the code a provision for the automatic 
termination of American nationality of persons with 
the nationality also of foreign states who reside for pro- 
tracted periods, after attainment of majority, in the 
territories of these states. 


Legal Biography 
Mr. Justice Bradley's Appointment To The Supreme 
Court And The Legal Tender Cases, by Charles Fair- 
man, in 54 Harvard L. Rev. 977. (April, 1941.) 


This is the first part of another of Fairman’s informa- 
tive and delightful essays. The purpose: “Inevitably 
the bitter recriminations of Reconstruction politics pro- 
duced the partisan charge that Grant had appointed 
Bradley on the basis of a promisé to sustain the Legal 
Tender Act. The permission of Justice Bradley's family 
to consult and quote freely from his private papers in 
the writing of his biography now makes it possible to 
set out a fully documented statement of the circum- 
stances surrounding his appointment and thus to clarify 
the most controversial episode in the history of the 
Supreme Court.” After stating briefly the history of 
the legal tender litigation, the reader is made acquainted 
with Bradley's career as a lawyer and politician before 
his appointment. The picture is one of a conservative, 
independent Republican who strongly supported the 
Union party and the war. He took part in the 1868 
campaign and particularly supported “the National 
legal tender.” The first plan was to secure for Bradley 
an appointment as one of the circuit judges created by 
the Act of April 10, 1869. But a provision of this Act 
postponed its operation until the following December. 
In July of 1869 suggestions came from Judge Swayne 
and Secretary Stanton that Bradley’s friends attempt 
to have him appointed to the Supreme Court for the 
ninth judgeship which had been created by this same 
Act. In November, ex-Senator Frelinghuysen wrote to 
President Grant requesting that Bradley be appointed 
circuit judge but also stated that a position on the 
Supreme Court would be more appropriate. At the 
same time it developed that William McKennan of 
Pittsburgh wished to be appointed circuit judge and 
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he had long been a personal friend of the President, 
President Grant appointed McKennan on December 8, 
1869. But Bradley was encouraged by his friends to 
believe that he was still in a favorable position for an 
appointment to the Supreme Court. By the time that 
Bradley and Strong were nominated there was a con- 
siderable demand that justices of the Supreme Court 
should reside in their circuits. Bradley was supposed 
to be destined for the Southern circuit and he met the 
demand by acknowledging a duty to reside there if ap- 
pointed. Nevertheless there was further opposition of 
two sorts: (1) that the appointee should be a man then 
residing in the Southern circuit; and (2) that Bradley 
was not sufficiently radical in his Republicanism to 
make it certain that he would be “sound” in his views 
of the constitution. Senator Cameron wished that Brad- 
ley would write a letter that his opinion “did not coin- 
cide with the opinion by Ch. J. Chase, on the legal 
tender act lately delivered,” and that the constitution 
did not prohibit Congress from chartering a railroad 
from Washington to New York. The senator assured a 
friend of Bradley that if he could merely see such a 
letter, he could then advocate confirmation and all 
would be well. The letter was not forthcoming. There- 
after on March 21, 1870, a motion to again postpone 
the Bradley nomination was lost 23 to 28. Then the 
nomination was confirmed 46 for, 9 against. Cameron 
and eight Southerners cast the negative votes. 


Torts 


Contribution Among Joint Tortfeasors: A Pragmatic 
Criticism, by Fleming James, ]r.; A Defense, by Charles 
O. Gregory; Replication, by Fleming James, Jr.; Re- 
joinder, by Charles O. Gregory, in 54 Harvard L. Rev. 
1156. (May, 1941.) 

Two young professors of law trade lively punches 
and leave one reader in doubt. The issue becomes nar- 
row. Both of them believe that a comprehensive scheme 
of social insurance for accidents is a better ultimate 
solution than a system of liability based on fault. Pend- 
ing this ultimate solution Gregory believes that contri- 
bution among tortfeasors is a needed and important law 
reform. James thinks that under present conditions, 
contribution is a step backwards even though it simply 
carries the fault basis of liability to a logical conclu- 
sion. Gregory is arguing for the adoption of the Uni- 
form Contribution Among Tortfeasor’s Act, drafted 
under the auspices of the American Law Institute and 
the National Conference of Commissioners on Uniform 
State Laws. James, however, apparently agrees with 
the Association of Casualty and Surety Executives who 
oppose the Act because it would afford an empty remedy 
and would delay the settlement of cases. But Gregory 
responds that it is a mistake to accept the position of 
the insurance companies at its face value; that, in 
reality, they are opposed to contribution statutes be- 
cause they fear that it will cost them more and upset 
their settlement routine. 
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FEDERAL DISTRICT COURTS—LOCAL RULES” 


By GEORGE E. BRAND’ 


of the Detroit Bar 


HE effect on local district court rules resulting from 

the adoption of the new Rules of Civil Procedure 

for the District Courts of the United States has been 

recorded in the Tolman? and Knox Committee’ reports. 

In the latter report it was concluded that, as to civil 
actions in the district courts: 


There is no present need for additional rules of nationwide 
application. 

Very few local rules are now really indispensable. 

Many of the existing local rules are not in harmony with the 
letter or spirit of the new rules. 

In revising local rules there should be eliminated all conflict 
with the new rules, obsolete rules, and rules dealing with 
inconsequential details, and unless experience demonstrates a 
pressing need for additional rules, none should be promulgated. 

Appended to the report was a draft of suggested local 
rules on “subjects which are appropriately and fre- 
quently dealt with by local rule.” The desirability of 
maximum practicable uniformity in such rules was 


stressed. 


The report stated: 

“The conclusion that most district courts can function with 
very few local rules is fortified by communications received from 
numerous judges who state that the Federal Rules of Civil Pro- 
cedure without supplement of any nature are quite sufficient 
for their needs.” 

The report suggested that the necessary revision be 
made at the “earliest practicable time,” through rescis- 
sion, change, and paucity of new enactment. 

Thus the federal judges and the bar were squarely 
confronted with the necessity of dealing with outmoded 
and unnecessary local district court rules. 


Uniformity of district court rules, generally, has been 
created by the Rules of Civil Procedure. While efforts 
of the American Bar Association’s Committee on Im- 
proving the Administration of Justice are being directed 
more particularly to state court procedure, the purpose 
is to create procedural uniformity in the federal and 
state courts in particular states by state court adoption 
of the beneficial features of the new federal rules, many 
of which have a source in the modernized rules of other 
state courts. Attainment of maximum uniformity in 
local district court rules therefore seemed to be a proper 
objective of the Michigan subcommittee. 


It was decided that a circuit-wide study should be 
made to ascertain (a) the extent to which the new rules 





*This article is the eighth published in consecutive issues of 
the JourNAL in advocacy of the program of the Special Committee 
on Improving the Administration of Justice. 

1. Chairman of the American Bar Association’s Michigan Sub- 
committee on Improving the Administration of Justice. 

2. 1939 Report to Hon. John C. Knox by Major Edgar B. 
Tolman. 

3. 1940 Report to the Judicial Conference by the Committee on 
Local District Court Rules. (Hon. John C. Knox, Chairman.) 


Juty, 1941 VoL. 27 


of civil procedure had superseded or otherwise affected 
the local “law” and “equity” rules, (b) what subject 
matter remained to be covered by local rules, and (c) 
to what extent uniformity in the rules was desirable 
and possible. This decision was influenced by an oppor- 
tunity to discuss the subject at an impending conference 
of the federal district and circuit court judges of the 
Sixth Circuit at Detroit, May 20, 1941. The Bankruptcy, 
Admiralty and Criminal Law Rules were not included. 


Seventy-two ranging subject matter headings were 
selected to cover the local rules of the nine district courts 
in the circuit. The pertinent rules were noted under 
these headings, together with reference to relevant fed- 
eral statutes and to the Rules of Civil Procedure. Tenta- 
tive “remarks” of the compiler were appended. 


The following is an example of the survey (in Michi- 
gan) as to one of the subjects: 


DESIGNATION OF ATTORNEYS AND PARTIES 
MICHIGAN 
N.D. 


E.D. W.D. 


RULES: None None l 


STATUTES: Not examined. 


CIVIL PRO. RULES: 


Rules 4 and 5 and subsequent rules indicate that the main 
parties should be described as “plaintiffs” and “defendants” and 
that “attorney” is the appropriate designation of the lawyer 
in the case. 


REMARKS: Local rule appears to be unnecessary. 

The complete circuit-survey graphically portrayed the 
generality (or lack of it) of rule-provision as to the re- 
spective subjects and suggested the possible extent of 
uniformity in such local rules as might survive. For 
example, the eligibility requirements for admission to 
practice in the district courts vary greatly. In some 
districts previous admission to practice in the state 
court is required. In other districts it is not. In some 
districts the applicant is required to pass a special bar 
examination given by a standing committee. Some of 
the rules require the admitted nonresident lawyer to 
appoint a local representative for service of papers or 
to have local counsel. Few of the rules provide a com- 
plete or partial disciplinary procedure. In two districts 
there are no rules at all on the subject of admission or 
discipline. 

The material thus compiled and indexed was made 
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FEDERAL DISTRICT COURTS—LOCAL RULES 


distributable at the judicial conference, in pamphlet 
form, through payment of the printing cost by the State 
Bar of Michigan. (A limited number of additional 
copies are available.) The conference authorized the 
appointment of a committee of judges and lawyers from 
the respective districts in the circuit to study the prob- 
lem of local district court rule-revision, with especial 
regard to the matter of uniformity. 

The preparation of the data leads to the conclusions 
that most of the local rules of the district courts in the 
Sixth Circuit should be repealed and should not be re- 
placed; that revision of the few remaining rules should 
be made; that very few new local rules are required, and 
that maximum uniformity in the local rules of the dis- 
trict courts of the circuit is attainable. 

In this respect the following statement in the Knox 
report is enlightening: 

“In addition to Rule 83, which generally permits each district 
court to make and amend rules governing its practice not incon- 
sistent with the FRCP, there are 5 subjects which are specifically 
left open by FRCP to supplemental regulation by local rule. 
They are: (1) pre-trial calendars (Rule 16), (2) trial calendars 
(Rules 40 and 79(c)), (3) administration of estates by receivers 


(Rule 66), (4) motion days and submission of motions on brief 
(Rule 78), and (5) court stenographers (Rule 80).” 


Special consideration should also be given to the prob- 
lem presented by Civil Procedure Rules 64 and 69. 
These rules, in effect, provide that (subject to certain 
limitations) all remedies for seizure of person and 
property are available under the circumstances and in 
the manner provided by the law of the state in which the 
district court is held, etc., and that supplementary pro- 
ceedings in aid of execution and for examination of 
debtors, etc., shall be in accordance with the state laws. 
The remedies affected by Rule 64 include arrest, at- 
tachment, garnishment, replevin, sequestration, etc. 





International Law 
(Continued from page 428) 
Doctrine,-the Western hemisphere took one step to- 
wards recognizing that national interests may be 
subordinated. 

Further steps are necessary if the Doctrine is to be 
effective, the general nature of which we have outlined. 
These steps cannot be taken, however, if the United 
States itself regards the Doctrine as nothing more than 
an instrument of national policy and loses sight of its 
international objectives. 

The encouraging factor is that the Doctrine though 
battered even more by its friends than its enemies, has 
survived more than one hundred years and is today a 
reality. Then, too, with Europe as a horrible example 
of the extremes of nationalism, international co-opera- 
tion may be more attractive in the Western Hemisphere 
today than ever in the past. 

We, therefore, may without too great optimism hope 
that the chief courses of national conduct necessary for 
effective enforcement of the Monroe Doctrine will 
gradually be accepted as International Law of the 
Western Hemisphere. 
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HOTEL ACCOMMODATIONS 


Indianapolis Meeting—September 29-October 3, 194] 
Official Headquarters—Claypool and Lincoln Hotels 


Hotel accommodations, all with private bath, are 
available as follows: 


Two-room 
Single Double Twin- suites 
for (Dbl. bed) bedsfor (Parlor and 
l person 2persons 2 persons 1 bedroom) 
PINE ie seen s 38 $3.00-3.50 $4.50-5.00 $4.50-6.00 
(750 N. Meridian) 
a Beery errr (All space reserved) 
(Wash. & Ill. Sts.) 
Columbia Club ..... 5.00 
(Monument Circle) 
eer ee eee 3.00-3.50 4.50-6.00 6.00 


(Capitol & Market) 


Indianapolis Athletic 
ED iin noo dain ce 2.75-4.00 6.00 
(350 N. Meridian St.) 


| Ee ret or eee $.00-4.00 4.50-6.00 (Twin-bed rooms and 
(Wash. & Ill.) suites exhausted) 
Marott (Apt. Hotel).. 3.00 6.00 6.00 7.00-9.00 
(2625 N. Meridian) 

RID «ares aks sion 2.50-3.50 4.50-5.00 5.00-7.00 10-11% 
(201 S. Illinois) 

Spink Arms ......... 3.00 5.00 6.00 7.00 
(410 N. Meridian) 

WED Sin conetens as 3.00-4.00 4.50-6.00 6.00-7.00 

(123 S. Illinois) 

Washington ........ $.00-4.50 4.50-5.50 8.00 


(34 E. Washington) 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 


A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 


A parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 
bedrooms may be had in connection with the parlor. 


To avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva- 
tion, stating hotel, first and second choice of, number 
of rooms required and rate therefor, names of persons 
who will occupy the same, arrival date and, if possible, 
definite information as to whether such arrival will be 
in the morning or evening. 


Requests for reservations should be addressed to the 
Reservation Department, 1140 N. Dearborn Street, 
Chicago, Illinois. 
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BOOK REVIEWS 


Transactions of the Supreme Court of the Territory 
of Michigan. Edited by William Wirt Blume, Associate 
Professor of Law and Legal Research, University of 
Michigan. The University of Michigan Press, Ann 
Arbor, Michigan, 1935-1940. Vols. I, II, 1805-1814 
(sub-named Vols. I, II); Vols. Il], IV, 1814-1824 (also 
sub-named Vols. I, Il); Vols. V, VI, 1824-1836 (also 
sub-rnamed Vols. I, Il); averaging 600 pages each. 

This remarkable monument of sound scholarship and 
indefatigable painstaking toil is indeed cheering to all 
lovers of legal history; for it shows that in the United 
States we have now entered upon a period of legal 
historical composition which the present reviewer hope- 
fully predicted nearly 40 years ago. At the St. Louis 
Universal Exposition of 1904, in the Department of 
History of the International Congress of Arts and 
Sciences, on the assigned topic, “What are the methods 
by which further investigation of our legal history can 
be encouraged?”, the speaker said: “The time has 
hardly yet come when a comprehensive survey of our 
local colonial and state legal history is either feasible 
or necessary. The materials for such research must 
frst be amply provided. Let the state bar associations 
undertake to secure the printing by a state commission 
of the distinctively legal materials. With such expedi- 
ents we shall have done something to secure a firm 
and lasting growth for historical research.” 

The present elaborate series of six volumes is the 
most comprehensive of the undertakings that have 
marked the new era of the last decade or two. And it 
is particularly encouraging to find that a Middle West- 
em state, following the examples of Illinois and In- 
diana, has demonstrated that this region, as well as 
the original Atlantic states, is now deemed old enough 
to have a history worth studying. 

Volume I’s principal contents in space are the Cal- 
endar of Cases (pp. 45-286) and the Journal (pp. 341- 
608); with which are united the list of Officers, the 
Roll of Attorneys, tables of Court Rules, Grand-Jury 
Entries, etc. But the most interesting part of the volume 
is Professor Blume’s Introduction (pp. ix-liv), in which 
with copious but lucid learning he summarizes the 
theories of the period as to the exercise of legislative 
power by the Courts, the accepted view as to the com- 
mon law in force, the practice as to rules of court, and 
the exercise of equity, admiralty, and probate jurisdic- 
tion. Much that he has here set forth will be a revela- 
tion to those who are accustomed to the settled system 
of modern times. As a definitive piece of historical 
research, this Introduction could not be surpassed. 

Volume II has for its main contents (pp. 3-464) 
some Selected Papers, chiefly Cases 4-402. 

Vols. III and IV, covering the period 1814-1824, is 
of much wider interest than the modern name Michigan 
indicates (as Professor Blume’s Introduction points 
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out); for the regions of the present states of Wisconsin, 
Minnesota, Iowa and the Dakotas, were at one period 
or another included in the Territory of Michigan, until 
the formation of new states was completed. The 
judiciary history of this early period served as in large 
part a basis for the well-known modern opinion of the 
Wisconsin Supreme Court on the constitutionality of 
the statute recognizing the judiciary power to regulate 
practice by rules of court. 

One of the three main topics of the Editor's learned 
Introduction is this rule-making power. A second is 
an explanation of the “three-sides” of the Supreme 
Court of the Territory; i.e. the jurisdiction of admiralty, 
equity, and common law. A third topic is a description 
of the kinds of records kept—journals, calendars, judg- 
ment records, files of papers, digest of rules, and rolls 
of attorneys. Nothing is more interesting, nor more 
varied in detail, than this matter of the local practice 
of all the early states in building up a system of 
records; and the story in Michigan Territory is of special 
value from the point of view of comparative law. The 
main part of Vol. II of this period consists of a verbatim 
reprint of the Court’s journals. 

Vols. V and VI covering 1825-1836 (also sub-named 
Vols. I and II) end with Michigan becoming a state. 
Here too the early annals of the present Indiana, Wis- 
consin, lowa, and Minnesota are involved. The Editor's 
Introduction has a 30-page exposition of the nisi prius 
system of the period. This period is well worth a study 
for its comparison with the modern system universally 
obtaining in our states. The Supreme Court judges 
originally took a share (varying from time to time) in 
the trial work; and this system (says the Editor) “of- 
fered certain advantages which have been lost in the 
later developments of our judicial systems.” He enumer- 
ates seven principal advantages. So significant is his 
description of these advantages, now lost, that an article 
setting forth this early method and contrasting it with 
present methods, could well be prepared by the Editor 
for general circulation in a current law review. In 
these days of proposed judiciary reorganization, it is not 
too much to hope that a lesson could be learned, and 
some effect conceded, in the revision of the present 
system. 

These three Introductions, taken as a whole, form one 
of the most valuable contributions yet made to our 
legal history; first, in that they show how History may 
contain practical lessons for the improvement of the 
present, and secondly, in that they afford a compre- 
hensive survey of the early judiciary experience of 
half-a-dozen of the Mid-West states. 

As a felicitous coincidence with the completion of 
this valuable series, we note (Bulletin of the State 
Department, April 12, 1941, Vol. IV, p. 460) that in 
the State Department's “Territorial Papers of the 
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United States,” Vol. X, the firs: of two volumes on the 
Territory of Michigan, will b: published in 1942. 


Chicago Joun H. WIGMORE 

Edward Livingston, by William B. Hatcher. 1940. 
University, Louisiana: Louisiana State University Press. 
P. 518.—Professor Hatcher has written a lucid exposition 
and a temperate appraisal of the colorful and in some 
respects unique career of a remarkable man. His re- 
straint is in refreshing contrast with the attitude of some 
who have wtitten or spoken of Edward Livingston. 
Many, while differing in their estimates, have had an 
affinity in their hyperbolism of expression. To Francois 
Mignet, the French Academician, the death of Livingston 
meant that his country had lost “her most powerful in- 
tellect.” To John Randolph of Roanoke—that American 
Thersites—he was “the most contemptible and degraded 
of beings,” untouchable “unless with a pair of tongs.” 
Professor Hatcher has sought, and in the main found, 
the truth between these extremes. 

In any aspect a volume on Livingston is entitled to a 
place in any well selected library of American political 
biography. A member of a famous family and a brother 
of Chancellor Robert R. Livingston, he himself served 
as a representative in Congress, United States Senator, 
Secretary of State and finally as Minister to France. 

This career, coupled with the importance of the issues 
with which he was concerned, justifies a re-evaluation. 
Indeed, there has never heretofore been a critical exam- 
ination of his work and no biography of him for more 
than a third of a century. 

A study which dealt only with these phases of Living- 
ston’s activities would be but one of those innumerable 
biographies whose essence is history. Professor Hatcher 
has, however, given us far more. Indeed, the most ro- 
mantic part of the story of Livingston’s life had nothing 
to do with any of these offices. As a prelude to his major 
career he served three terms as member of the lower 
house of Congress from New York. He was a member 
when the Jefferson-Burr contest was thrown into the 
House and was suspected of leaning toward Burr. De- 
clining to stand for reelection he served concurrently an 
elective term as Mayor of New York and an appointive 
term as United States Attorney. It was his incumbency 
of the latter office which altered the entire course of his 
future life. A subordinate embezzled Federal funds 
which were in Livingston’s official custody. Livingston 
was not guilty of malfeasance. But he had been neg- 
ligent and he confessed judgment in favor of the gov- 
ernment and his political career in New York was ended. 

This was shortly after the Louisiana Purchase and, 
at the age of thirty-five, Livingston moved to New Or- 
leans, seeking, as many other men have done under sim- 
ilar circumstances, a new life in a new country. For 
more than a quarter of a century he lived in Louisiana 
and to a lawyer this phase of his life is of entrancing 
interest. 

Even today New Orleans retains enough of the flavor 
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of her romantic past to be unique among American 
cities. In her first years as an American city she was the 
abode of many races. The earlier occupation had left a 
residuum of Spanish and French settlers. These had 
been joined by American immigrants, traders, adven- 
turers and nondescript characters of all kinds. Each 
group had slaves who shared some of the characteristics 
of their masters and spoke their patois. Among such a 
heterogenous population anything could and many 
bizarre things did happen. 

It is a period that not unnaturally has been roman- 
ticized, dramatized and poeticized without restraint. 
The fictionized accounts of it pique one’s curiosity to 
know just how much truth there is behind it all. Pro. 
fessor Hatcher satisfies that curiosity. Wisely refraining 
from seeking for heightened effects, he shows us an ex- 
perienced lawyer who lived in the midst of it, saw it all 
with keen eyes and appraised it all with a shrewd, cool 
mind. 

There can be no better evidence of Professor Hatch- 
er’s sense of proportion than his restraint in telling of 
such picturesque incidents in Livingston’s life as his 
part in arranging for his clients, the brothers Laffitte, to 
have accepted their much needed aid to the American 
cause and his service as Jackson’s aid during the defense 
of New Orleans. 

Professor Hatcher believes that Livingston, as a states- 
man, is entitled to recognition as one of the first to ex- 
press the conception of the Union as we know it today. 
His voice, as were those of all others, was drowned by 
the thunder roll of Webster. 

It is, however, upon Livingston’s work as a codifier 
that his lasting fame rests. At the beginning of the 
American regime the law of Louisiana was a confused 
conglomeration composed of Spanish and French law 
with a recent infusion from the English common law. 
Especially was this true of the law of crimes. Obsolete 
Spanish laws remained a part of the statutes of the state. 
Unrepealed was the ordinance dealing with infamy in 
Book Seven of the Partidas. It was a criminal offense, 
punishable with “banishment and confiscation of all 
property,” for a lawyer purposely to cite the law falsely. 

Because of his familiarity with both the civil and 
common law Livingston was well equipped to deal with 
this situation. 

Skillfully selecting from and adding to existing law, 
Livingston and his fellow codifiers compiled a Civil 
Code and a Code of Practice which today remain the 
bases of the law of Louisiana. 

A Commercial Code was also prepared but not 








adopted. 

Failing also of adoption was Livingston’s magnum 
opus, his Penal Code. Although they would not vote 
for its adoption the Louisiana legislators enthusiastically 
voted Livingston a gold medal.as a recognition of the 
value of his work. This inconsistency was more apparent 
than real. It was a recognition of the fact that so ex 
cellent was the code that it was far in advance of the time. 
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Acknowledgement of its merit was not limited to Liv- 
ingston’s own state. It brought to him not only national 
but international fame. Victor Hugo placed Livingston 
“among the men of his age who have deserved most and 
best of mankind.” Abel Francois Villemain pronounced 
the code a ‘‘work without example from the hand of any 
one man.” Jeremy Bentham urged that Parliament 
“print Livingston’s Louisiana Codification” for use in 
England, while Sir Henry Maine called him “the first 
legal genius of modern times.” Many other only less 
famous joined in the chorus of praise. 

Professor Hatcher does not exaggerate when he says: 
“The simplicity of the language, the enlightened spirit 
of philanthropy and the single aim to benefit his fellow 
man reveal that Livingston was far in advance of his 
time and that he was desirous that Louisiana should lead 
the age in humanitarian legislations” (P. 267). 

When one considers how much that was good Liv- 
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ingston distilled by blending the civil and common law 
one wonders whether in his work there may not be 
found a practical suggestion for the Inter-American 
Bar Association. 

Livingston’s codes were in addition to all else a con- 
crete expression of his political faith. He believed in that 
democracy which triumphed in the election of Andrew 
Jackson. Moreover, he did not find it necessary to con- 
tent himself with vague generalizations. He found it 
possible to express his creed in understandable statutes. 
His was a vision not vouchsafed the minor prophets in 
any generation, including our own. 

Professor Hatcher has performed a worthwhile task 
in an able and scholarly fashion. His work should have 
a special appeal to lawyers, for Livingston was always 
first a lawyer in whatever role he spoke or acted. 

WALTER P. ARMSTRONG. 
Memphis, Tennessee. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


State Taxation—Tax Liens—Forfeitures—Jmmunity of 
United States from Suits to Foreclose Tax Liens 
on Its Property—Waiver by Consent 


The statutes of Alabama create a prior lien as of October first 
‘of each year for the taxes on lands. Although the taxes do not 
become enforceable until the next succeeding year and the 
amounts may not be ascertained until after October first, that lien 
although inchoate, relates back to the specified date when its 
amount is definitely ascertained. Such a lien is valid on lands 
subsequently acquired by the United States. Proceedings to en- 


force that lien cannot be instituted against the United States 
without its consent but the lien stands and may not be removed 
as a cloud on the government’s title. 


U. S. v. Alabama, 85 Adv. Op. 896; 61 Sup. Ct. Rep. 
1011; U. S. Law Week, 4363. (No. 12 Orig., decided 
May 26, 1941.) 

This is the last opinion delivered by the CHIEF JusTICE 
before his retirement. 

The suit was brought in the Supreme Court by the 
United States to quiet the title of land in Alabama. 
The complaint alleges that the State was asserting liens 
on that land for state and county taxes and claimed an 
interest in the land by reason of taxes, sales and cer- 
tificates of purchase. The Government sought a decree 
declaring the liens, sales and certificates of purchase to 
be invalid and enjoining the State from asserting its 
claims. 

A statute of Alabama provides that “from and after 
the first day of October of each year . . . the State shall 
have a lien upon each . . . piece or parcel of property 
owned by any taxpayer for the payment of all taxes 
which may be assessed against him . . . which liens shall 
be continued until such taxes are paid.” The statute 
gives the county a similar lien. The liens are made 
superior to all other liens and may be enforced by 
sale. The process of assessment begins on October Ist. 
The property in question was returned for taxation by 
the repective owners and the tax assessor listed and 
valued the several tracts. His valuations were certified 
to the County Board of Review which has authority to 
fix and did fix the definite assessments. 

The taxes for the year 1936 became payable on 
October 1, 1937 and became delinquent on January 31, 
1938. The sale for those taxes took place on June 12, 
1939. 

The opinion of the Court was delivered by the 
CHIEF JUSTICE. 

The Government had invoked the principle that 
lands owned by the United States could not be taxed 
by a state and contended that certain liens were without 
validity because at the time the tracts were acquired by 
the United States the amount of the taxes had not been 
ascertained, since the value had not been assessed and the 
rates of taxation had not yet been fixed. It was there- 
fore said that the taxes had not then been imposed, 
that the Alabama statute does not “impose taxes” but 





*Assisted by James L. Homire and Letanp L. ToLMan. 
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merely “secures their payment” and that unless taxes 
are imposed the statute has no effect, that the lien 
becomes “fixed and final” only when the taxes have been 
ascertained by completion of levy and assessment. 
In answer to this branch of the argument the Cuter 
JUSTICE says: 
There is no question however, as the Government concedes, 
that the state statute purports to impose a lien as of October 
1, 1936, for the taxes which by the process of assessment were to 
become payable for the tax year 1937. October first is fixed as 
the tax day, and as of that day owners are to make their returns, 
values are to be fixed and the taxes laid. There is no question 
that the State thus undertakes to create an inchoate lien upon 
the lands as of the tax day, a lien which is to be effective for the 
amount of the taxes for the ensuing year as these are fixed by 
the defined statutory method. This lien by the state law is made 
effective not only as against the owners on the tax day but also 
as against subsequent mortgagees and purchasers. . . . We find 
nothing in the Federal Constitution which invalidates such a 
statutory scheme. Subsequent lienors and purchasers have due 
notice of the tax liability imposed as of the tax day and of the 
process of assessment, and that liability, when its amount is 
definitely ascertained relates back to the day specified. 


The Curer Justice next approached the consideration 
of the claim advanced by the Government that although 
the state might make the lien for taxes good against 
other subsequent purchasers, it could not in such cir- 
cumstances create a lien against lands acquired by the 
United States. That claim of immunity was rejected. 


Our present inquiry is whether, assuming the validity of the 
State statute creating a lien as of October 1, 1936, as against 
other subsequent purchasers, it should be deemed invalid as 
against the United States. The question is not whether such a 
lien could be enforced against the United States. The fact that 
the United States had taken title and that proceedings could 
not be taken against the United States without its consent 
would protect it against such enforcement. But that immunity 
would not be predicated upon the invalidity of the lien. If in 
this instance title had been taken by the United States in the 
summer of 1937 after the amount of the taxes had been ascer- 
tained and the respective liens were concededly valid, still pro- 
ceedings against the United States could not be prosecuted with- 
out its consent. 

Tue Cuter Justice here points out that the Govern- 
ment is not content with that measure of protection but 
seeks complete immunity. On this point he says: 

The Government brings this suit in the view that it is en- 
titled to have a marketable title and it seeks to remove the liens 
in question as clouds upon that title which would interfere with 
the disposition of the lands in the future. From that standpoint 
the Government asks a decree declaring the invalidity of the 
liens and enjoining the State from asserting any claim in the 
lands either adverse to the United States or to its successors in 
title. We think that the United States is not entitled to that 
relief. The United States took the conveyances with knowledge 
of the state law fixing the lien as of October Ist. That law in 
creating such liens for the taxes subsequently assessed in due 
course and making them effective as against subsequent purchas- 
ers did not contravene the Constitution of the United States and 
we perceive no reason why the United States, albeit protected 
with respect to proceedings against it without its consent, 
should stand, so far as the existence of the liens is concerned, 
in any different position from that of other purchasers of lands 
in Alabama who take conveyances on and after the specified tax 
date. . . . Finding no constitutional infirmity in state legislation 
we think the lien should be held valid. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


An important distinction however was drawn between 
the validity of the lien, on government property, and 
the validity of sales to enforce the lien. In relation of 
that feature of the case the CHIEF JUSTICE says: 


With respect to the tax sales the case has a different aspect. 
The proceedings in the county court for the sale of the lands 
were taken and the decrees were rendered after the United States 
had become the owner of the tracts. A proceeding against prop- 
erty in which the United States has an interest is a suit against 
the United States. . . . The United States was an indispensable 
party to proceedings for the sale of the lands, and in the absence 
of its consent to the prosecution of such proceedings, the county 
court was without jurisdiction and its decrees, the tax sales and 
the certificates of purchase issued to the State were void... . 
While pleading to the contrary in its answer, the invalidity of 
the tax sales is now conceded by the State. 

The United States is entitled to a decree setting aside the tax 
sales and the certificates of purchase, and in other respects the 
complaint is dismissed. 

The United States was declared to be entitled to a 
decree setting aside the tax sales but in other respects 
the suit was ordered dismissed. 

The case was argued by Mr. Assistant Attorney Gen- 
eral Littell for complainant and by Mr. J. Edward 


Thornton and Mr. John W. Lapsley for defendant. 


Criminal Law—Federal Election Laws—Primary Elections 


Section 19 of the Criminal Code of the United States condemns 
any conspiracy to injure a citizen in the exercise of any right or 
privilege secured to him under the Constitution or Laws of the 
United States. 

Section 20 makes it a penal offense for anyone who, acting 
under color of any law, willfully deprives the citizen of those 
rights. 

The right to vote and to have the vote counted and certified 
as cast, are rights guaranteed to the citizen by Article I, sec. 2 
of the Constitution. 

Where the state law has made the primary an integral part 
of the procedure of choice or where in fact the primary effectively 
controls the choice, there is no distinction between an election 
for the nomination of a candidate and an election for the choice 
of an officer from among the persons so nominat 


U.S. v. Classic, 85 Adv. Op. 867, 61 Sup. Ct. Rep. 1031, 
U.S. Law Week 4355. (No. 618, decided May 26, 1941.) 

September 10, 1940 a primary election was held in 
Louisiana under the law of that state for the nomina- 
tion of a candidate of the Democratic Party for the 
ofice of a Representative in Congress. Five days there- 
after the members of the New Orleans Board of Com- 
missioners of Elections were indicted on charges of 
wilfully altering and falsely counting and certifying the 
ballots of voters cast in the primary election. 

The first count of the indictment alleged that in New 
Orleans, nomination as a candidate of the Democratic 
Party is and always has been equivalent to an election. 
The charge was that the Commissioners conspired with 
each other and with others unknown, to injure and 
Oppress citizens in the free exercise and enjoyment of 
the rights and privileges secured to them by the Con- 
stitution and laws of the United States, namely, (1) 
the right to have their ballots counted as cast for the 
candidate of their choice, and (2) the right of candi- 
dates to run for the office of Congressman and have 
votes in favor of their nomination counted as cast. The 
overt acts alleged were alteration of eighty-three ballots 
cast for one candidate and fourteen cast for another, 
marking and counting them as votes for a third candi- 
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date and false certification of the number of votes cast 
for the respective candidates. The second count charged 
that the Commissioners “willfully and under color of 
law” subjected registered voters to the deprivation of 
rights secured and protected by the Constitution and 
laws of the United States, namely, to cast their votes 
for the candidates of their choice and to have their 
votes counted as cast. 

The district court sustained a demurrer to those 
counts on the ground that § § 19 and 20 of the Criminal 
Code under which the indictment was drawn do not 
apply to the state of facts disclosed by the indictment 
and that if applied to those facts, are without constitu- 
tional sanction. The district court relied upon U. S. v. 
Gradwell, 249 U. S. 476 and Newberry v. U. S. 256 U. S. 
232. The case came to the Supreme Court on direct 
appeal because the decision on the demurrer to the 
indictment was based on the invalidity or construction 
of the statute upon which the indictment is founded. 

The judgment of the district court was reversed. 

Mr. Justice Stone delivered the opinion of the court. 
He first calls attention to the fact that on such an appeal, 
review is confined to the question of statutory construc- 
tion and validity decided by the district court and that 
therefore various arguments advanced by the appetlees 
as to the sufficiency and construction of the indictment 
are not passed upon. 

Mk. Justice STONE next analyzes the applicable federal 
statutes and the Government's interpretation of those 
statutes in the light of the Constitution, and says: 


Section 19 of the Criminal Code condemns as a criminal 
offense any conspiracy to injure a citizen in the exercise “of any 
right or privilege secured to him by the Constitution or laws 
of the United States.” Section 20 makes it a penal offense for 
anyone who, “acting under color of any law” “willfully subjects 
or causes to be subjected any inhabitant of any state . . . to the 
deprivation of any rights, privileges and immunities secured 
and protected by the Constitution and laws of the United 
States.” The Government argues that the right of a qualified 
voter in a Louisiana congressional primary election to have his 
vote counted as cast is a right secure by Article I, § § 2 and 4 
of the Constitution, and that a conspiracy to deprive the citizen 
of that right is a violation of § 19, and also that the willful action 
of appellees as state officials, in falsely counting the ballots at 
the primary election and in falsely certifying the count, deprived 
qualified voters of that right and of the equal protection of the 
laws guaranteed by the Fourteenth Amendment, all in violation 
of § 20 of the Criminal Code. 


The applicable provisions of the Constitution are 
next considered. 

Attention is called to the fact that the right of quali- 
fied voters to choose members of the House of Repre- 
sentatives is to be exercised in conformity to the require- 
ments of state law subject to the restrictions prescribed 
by § 2 and to the authority conferred on Congress by 
§ 4 to regulate the times, places and manner of holding 
elections for representatives. 

Thereupon Mr. Justice STONE says: 


We look then to the statutes of Louisiana here involved to 
ascertain the nature of the right which under the constitutional 
mandate they define and confer on the voter and the effect 
upon its exercise of the acts with which appellees are charged, 
all with the view to determining, first, whether the right or 


443 








REVIEW OF RECENT SUPREME COURT DECISIONS 


privilege is one secured by the Constitution of the United States, 
second, whether the effect under the state statute of appellee's 
alleged acts is such that they operate to injure or oppress 
citizens in the exercise of that right. 


The provisions of the Louisiana statutes in regard to 
primary elections are reviewed in relation to the per- 
tinent provisions of the Constitution and in conclusion 


of this branch of the case Mr. JusTICE STONE says: 

Interference with the right to vote in the Congressional 
primary in the Second Congressional District for the choice of 
Democratic candidate for Congress is thus as a matter of law 
and in fact an interference with the effective choice of the voters 
at the only stage of the election procedure when their choice 
is of significance, since it is at the only stage when such inter- 
ference could have any practical effect on the ultimate result, 
the choice of the Congressman to represent the district. The 
primary in Louisiana is an integral part of the procedure for 
the popular choice of Congressman. The right of qualified 
voters to vote at the Congressional primary in Louisiana and 
to have their ballots counted is thus the right to participate in 
that choice. 


Passing from the consideration of the law of Louis- 
iana and taking up the question whether the right is 
one secured by the Constitution Mr. Justice STONE 
states his conclusion: 


Obviously included within the right to choose, secured by 
the Constitution, is the right of qualified voters within a state 
to cast their ballots and have them counted at Congressional 
elections. This Court has consistently held that this is a right 
secured by the Constitution .... And since the Constitutional 
command is without restriction or limitation, the right unlike 
those guaranteed by the Fourteenth and Fifteenth Amendments, 
is secured against the action of individuals as well as of states. .. . 

But we are now concerned with the question whether the 
right to choose at a primary election, a candidate for election 
as representative, is embraced in the right to choose representa- 
tives secured by Article I, § 2. We may assume that the framers 
of the Constitution in adopting that section, did not have 
specifically in mind the selection and elimination of candidates 
for Congress by the direct primary any more than they con- 
templated the application of the commerce clause to interstate 
telephone, telegraph and wireless communication which are 
concededly within it. But in determining whether a provision 
of the Constitution applies to a new subject matter, it is of 
little significance that it is one with which the framers were 
not familiar. For in setting up an enduring framework of 
government they undertook to carry out for the indefinite 
future and in all the vicissitudes of the changing affairs of men, 
those fundamental purposes which the instrument itself discloses. 
Hence we read its words, not as we read legislative codes which 
are subject to continuous revision with the changing course of 
events, but as the revelation of the great purposes which were 
intended to be achieved by the Constitution as a continuing 
instrument of government.... 

That the free choice by the people of representatives in 
Congress, subject only to the restrictions to be found in § § 2 
and 4 of Article I and elsewhere in the Constitution, was one 
of the great purposes of our Constitutional scheme of govern- 
ment cannot be doubted. We cannot regard it as any the less 
the constitutional purpose or its words as any the less guaranty- 
ing the integrity of that choice when a state, exercising its 
privilege in the absence of Congressional action, changes the 
mode of choice from a single step, a general election, to two, 
of which the first is the choice at a primary of those candidates 
from whom, as a second step, the representative in Congress 
is to be chosen at the election. 

Nor can we say that that choice which the Constitution 
protects is restricted to the second step because § 4 of Article I, 
as a means of securing a free choice of representatives by the 
people, has ‘authorized Congress to regulate the manner of 
elections, without making any mention of primary elections. 
For we think that the authority of Congress, given by § 4, 
includes the authority to regulate primary elections when, as 
in this case, they are a step in the exercise by the people of 
their choice of representatives in Congress. 


444 


Passing through the consideration of the cases on 
which the district court’s decision was based, the opinion 
declares that in neither of them was the here controlling 
question prejudged. To decide it the learned Justice 
turned to the words of the Constitution read in their 
historical setting. Here he says: 

Where the state law has made the primary an integral pan 
of the procedure of choice, or where in fact the primary effec- 
tively controls the choice, the right of the elector to have his 
ballot counted at the primary, is likewise included in the right 
protected by Article I, § 2. And this right of participation js 
protected just as is the right to vote at the election, where the 
primary is by law made an integral part of the election machin- 
ery, whether the voter exercises his right in a party primary 
which invariably, sometimes or never determines the ultimate 
choice of the representative. Here, even apart from the circum. 
stance that the Louisiana primary is made by law an integral 
part of the procedure of choice, the right to choose a representa- 
tive is in fact controlled by the primary because, as is alleged 
in the indictment, the choice of candidates at the Democratic 
primary determines the choice of the elected representative. 
Moreover, we cannot close our eyes to the fact already mentioned 
that the practical influence of the choice of candidates at the 
primary may be so great as to affect profoundly the choice at 
the general election even though there is no effective legal 
prohibition upon the rejection at the election of the choice 
made at the primary and may thus operate to deprive the voter 
of his constitutional right of choice. . . . 

Unless the constitutional protection of the integrity of “elec- 
tions” extends to primary elections, Congress is left powerless 
to effect the constitutional purpose, and the popular choice of 
representatives is stripped of its constitutional protection save 
only as Congress, by taking over the control of state elections, 
may exclude from them the influence of the state primaries. 
Such an expedient would end that state autonomy with respect 
to elections which the Constitution contemplated that Congress 
should be free to leave undisturbed, subject only to such mini- 
mum regulation as it should find necessary to insure the 
freedom and integrity of the choice. 


Mr. Justice STONE next takes up the question whether 
§ § 19 and 20 are an exercise of the Congressional 
authority applicable to the acts with which appellees 
are charged in the indictment. Here he takes up prior 
decisions which hold that the right to vote in a Con- 
gressional election is a right secured by the Constitution 
and that a controversy to prevent the exercise of that 
right is a conspiracy to injure and suppress the citizen 
within the meaning of § 19. The objection that 19 is 
not sufficiently specific to be deemed applicable to 
primary elections (although confessedly applicable to 
Congressional elections) is rejected. The opinion says 
that § 19 speaks neither of elections nor primaries, that 
its language is unambiguous, and that since it deals 
generally with constitutional rights apart from those 
involved in elections, it is not permissible to draw such 
narrow distinctions as were sought to be drawn between 
general elections and primary elections. In this branch 
of the case many prior decisions are considered and 
analyzed and the conclusion is stated as follows: 


It is hardly the performance of the judicial function to 
construe a statute which in terms protects a right secured by 
the Constitution, here the right to choose a representative in 
Congress, as applying to an election whose only function is to 
ratify a choice already made at the primary and as having no 
application to the primary which is the only effective means 
of choice. To withdraw from the scope of the statute, an 
effective interference with the constitutional right of choice, 
because other wholly different situations not now before us 
may not be found to involve such an interference, . . . is to say 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


that acts plainly within the statute should be deemed to be 
without it because other hypothetical cases may later be found 
not to infringe the constitutional right with which alone the 
statute is concerned. 

If a right secured by the Constitution may be infringed by 
the corrupt failure to include the vote at a primary in the 
official count, it is not significant that the primary, like the 
yoting machine, was unknown when § 19 was adopted. Abuse 
of either may infringe the right and therefore violate § 19. 


With particular application to § 20 Mr. Justice STONE 
says: 


So interpreted § 20 applies to deprivation of the constitu- 
tional rights of qualified voters to choose representatives in 
Congress. The generality of the section made applicable as it 
is to deprivations of any constitutional right, does not obscure 
its meaning or impair its force within the scope of its applica- 
tion, which is restricted by its terms to deprivations which are 
willfully inflicted by those acting under color of any law, statute 
and the like. 


The Cu1eF Justice took no part in the consideration or 
decision of this case. 


Mr. Justice Douctas dissented. The opening para- 
graph of his dissenting opinion discloses his high con- 
cern for honest elections. He expresses also his belief 
in the power of Congress to deal with the subject and 
he says that it is with diffidence that he dissents from 
the result reached in the opinion of the court. 


His argument centers on the meaning of § 19 of the 
Criminal Code which protects every right secured by 
the Constitution, including the right to vote and have 
one’s vote counted but he declares that § 19 cannot 
properly be extended to primary elections. He declares 
that there is no common law offense against the United 
States, that ‘““The legislative authority of the Union must 
first make an act a crime, affix a punishment to it, and 
declare the Court that shall have jurisdiction of the 
He quotes from Chief Justice Marshall's 
opinion, “probability is not a guide which a court, in 
construing a penal statute, can safely take” and he 
declares “civil liberties are too dear to permit convic- 
tions for crimes which are only implied and which can 
be spelled out only by adding inference to inference.” 


He takes up seriatum the constitutional and statutory 
provisions discussed in the prevailing opinion and the 
former decisions of the court and declares that none of 
them can safely be so interpreted as to apply to primary 
elections for the nomination of candidates. 

He summarizes his position with the following words 
from the closing sentences of his dissenting opinion: 


offense.” 


Unless Congress has explicitly made a crime dependent on 
such facts, we should not undertake to do so. Such procedure 
does not comport with the strict standards essential for the 
interpretation of a criminal law. The necessity of resorting to 
such a circuitous route is sufficient evidence to me that we are 
performing a legislative function in finding here a definition 
of a crime which will sustain this indictment. A crime, no 
matter how offensive, should not be spelled out from such 
vague inferences. 


Mr. Justice Brack and Mr. Justice Murpny joined 
in the dissent. 

The case was argued by Mr. Herbert Wechsler for 
appellant and by Mr. Warren O. Coleman for appellee. 
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Administrative Law—Packers and Act—Au- 
thority of Secretary of Agriculture to Fix Rates— 
Disposition of Impounded Rate Money 


U. S. v. Morgan, Admx., 85 Adv. Op. 928; 61 Sup. Ct. 
Rep. 999; U. S. Law Week, 4336. (No. 640, decided May 
26, 1941.) 
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pleted the duty laid upon him 
determine. reasonable rater for the service of the 
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The duty of the Secretary to fix rates during the Sepenetng 
period, involves more than a mathematical a It in 
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dependence of each ‘real ~ recognized by the 

This may be the final chapter of litigation which 
originated eleven years ago. It has principally to do 
with the disposition of moneys impounded by order 
of the federal district court, being that portion of the 
service rates charged by the market agencies at the 
Kansas City Stockyards, which were in excess of the 
rates fixed by orders of the Department of Agriculture. 

In June 1933 the Secretary of Agriculture set maxi- 
mum service rates for the market agencies. Those 
agencies brought suit to set aside his order. The district 
court issued a temporary restraining order under which 
the amounts charged in excess of rates fixed by the 
Secretary were impounded. On the first appeal to the 
Supreme Court the case was sent back to the district 
court to determine whether the agencies had been 
denied a full hearing. The district court decided that 
the hearing had been carried on in accordance with 
the requirements of the statute and was full and fair. 
The case was again brought to the Supreme Court and 
the order of the Secretary was held invalid because of 
procedural defects. Under the impounding order a half 
million dollars had been deposited. After the con- 
clusion’ of the second appeal the Secretary reopened the 
original proceeding to determine reasonable rates during 
the impounding period, but before he had made a new 
order the district court directed that the impounded 
money be turned over to the market agencies. The case 
came before the Supreme Court for the third time on 
May 15, 1939 and the order of the district court was 
reversed and it was required to retain the fund until 
the Secretary should have entered a final order in the 
proceedings pending before him. A month later the 
Secretary issued a new schedule of rates for the impound- 
ing period and the government moved the district court 
to distribute the funds in accordance with the Secretary's 
order, but that court, one of its three judges dissenting, 
held the order invalid and directed the funds to be 
given to the market agencies. The case then went to 
the Supreme Court for the fourth time by the appeal 
now under consideration. 

The Supreme Court on this fourth hearing reversed 
the district court. 
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The opinion of the Court was delivered by Mr 
Justice FRANKFURTER. His view of the scope of the 
argument presented to the court is expressed as follows: 


‘The validity of the Secretary’s order has undergone the 
closest scrutiny in elaborate briefs and extended oral arguments. 
Nothing has been overlooked. However, in the final stage of this 
long drawn out litigation, critical examination reveals only a few 
issues demanding attention. 


As to the discretion of the Secretary, Mr. Justice 
FRANKFURTER Says: 


The nature of the problem before the Secretary was a guide 
to its solution. The Secretary’s task was not the usual enter- 
prise of fixing rates for the future, so largely an exercise in 
prophecy. Unique circumstances made him in 1939 the arbiter 
of rates for a period between 1933 and 1937. But even such a 
retrospective determination does not present a mathematical 
problem. Doubts and difficulties incapable of exact resolution 
confront judgment. More than that, since the Secretary is the 
guardian of the public interest in regulating a business of pub- 
lic concern it is not for him merely to reflect the items on a 
profit and loss statement. He must consider whether these repre- 
sent services which properly should be charged to the public. 
While, therefore, the Secretary in determining rates for the past 
could not deny himself the benefit of hindsight, he was not 
merely a bookkeeper posting items into a ledger. Rates to which 
these public agencies were entitled were not to be derived merely 
from their expenditures and actual income. 


Mr. Justice FRANKFURTER refers to the decision of the 
Court rendered on May 15, 1939, on the third appeal, 
which defined the duty of the Secretary in its decision, 
and declares: “The record leaves no doubt that the 
Secretary, when he filed his order a month after that 
decision, appropriately discharged the duty.” 

The market agencies had protested against any order 
“nunc pro tunc as of June 14, 1933,” but Mr. Justice 
FRANKFURTER declares that the Secretary “neither pur- 
ported to make nor did he make a nunc pro tunc order.” 

In closing the review of this part of the attack on the 
Secretary's action, Mr. JUSTICE FRANKFURTER says: 

The Secretary thus unequivocally avowed his intention to 
consider conditions after 1933 and his findings carry out his pur- 
pose. We must therefore reject the claim that the Secretary's 
judgment was founded on the misconception that he must shut 
his mind to everything that happened after 1933 and in -1939 fix 
rates in the imaginary world of 1933. 

Another objection made to the Secretary’s order was 
that the findings were not “rooted in proof.” After a 
review of the record on this point Mr. Justice FRANK- 
FURTER Says: 

The objection that the proof does not support the findings 
is really a repetition in disguise of the unfounded claim that the 
Secretary misconceived his duty and made his order in 1939 as 
though he were acting in 1933. The bed rock of these variously 
phrased attacks upon the order is the contention that the Secre- 


tary was indifferent to events occurring after 1933. The short 
answer is that he was not. 


As to the difficulties of the Secretary's task and the 
uncertainties arising from changing conditions Mr. 
Justice FRANKFURTER says: 


There were very great complexities in determining rates for 
an industry affected by the unstable conditions which surround- 
ed the Kansas City market in 1937. And the expert tribunal 
charged with the task may well have felt a need for flexibility in 
the prophecy involved in setting future rates which did not enter 
the judgment required in fixing rates for a past period. It is 
not for us to try to penetrate the precise course of the Secretary's 
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reasoning. Our duty is at an end when we find, as we do find, 
that the Secretary was responsibly conscious of conditions at the 
market during the years following 1933, that he duly weighed 
them, and nevertheless concluded that rates similar to those jn 
the 1933 order were proper. 


The market agencies also charged that the Secretary 
was disqualified from acting on the matter by his bias, 
and in support of it they quoted a letter written by 
him to the New York Times immediately following the 
decision of the Supreme Court in the second Morgan 
case in which he vigorously criticised the decision. The 
letter and a second letter by the Secretary to the agencies 
are considered and quoted from, and on this point 
Mr. Justice FRANKFURTER Says: 

But, intrinsically, the letter did not require the Secretary's 
dignified denial of bias. That he not merely held but expressed 
strong views on matters believed by him to have been in issue, 
did not unfit him for exercising his duty in subsequent proceed- 
ings ordered by this Court. As well might it be argued that 
the judges below, who had three times heard this case, had dis- 
qualifying convictions. In publicly criticizing this Court’s opin- 
ion the Secretary merely indulged in a practice familiar in the 
long history of Anglo-American litigation, whereby unsuccessful 
litigants and lawyers give vent to their disappointment in 
tavern or press. 

Attention is called to the fact that the market agencies 
took the deposition of the Secretary and that he was 
questioned at length regarding the price by which he 
reached the conclusions of his order including the 
manner and extent of his study of the record and his 
consultation with subordinates. As to the propriety of 
this course Mr. JusTICE FRANKFURTER says: 

But the short is that the Secretary should never have been 
subjected to this examination. The proceeding before the Secre- 
tary “has a quality resembling that of a judicial proceeding.” 
. . . Such an examination of a judge would be destructive of 
judicial responsibility. We have explicitly held in this very 
litigation that “it was not the function of the court to probe the 
mental processes of the Secretary.” .. . Just as a judge cannot be 
subjected to such a scrutiny, . . . so the integrity of the admin- 
istrative process must be equally respected. . . . It will bear re- 
peating that although the administrative process has had a dif- 
ferent development and pursues somewhat different ways from 
those of courts, they are to be deemed collaborative instrumen- 
talities of justice and the appropriate independence of each 
should be respected by the other... . 

Mr. Justice Reep did not participate in the consid- 
eration or decision of the case. 

Mr. Justice Roserts filed a dissenting opinion. At 
the outset of his dissenting opinion he says: 

With much that is said in the opinion of the Court I agree, 
but I am compelled to dissent from the conclusion. Despite the 
fact that this litigation has extended over many years I still 
think that not only the rights of the market agencies but the 
principles involved require the Court to take care that the 
litigation is disposed of in accordance with the principles it has 
laid down. The result now reached is not in accordance with 
those principles. A recital of the course of the litigation is 
necessary for an understanding of the case as now presented. 
Mr. Justice Roserts took the view that the final 

order of the Secretary was in effect a nunc pro tunc 
order as of July 14, 1933. He also came to the conclusion 
that the Secretary had ignored evidence as to the in- 
creased cost of market service during a portion of the 
period during which the money in controversey was 
impounded. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Mr. Justice ROBERTS’ view is evidenced by the con- 
duding paragraph of his dissenting opinion: 


We ought not to conclude the parties by a strained construc- 
tion of the record facts, or by applying to this inquiry technical 
rules of evidence and procedure which have no place in such a 
proceeding. On the contrary, we should require that to be done 
which the broad equities of the case demand. No less, it seems 
to me, Will satisfy the mandate of this Court in its earlier pro- 
nouncement. I should, therefore, reverse the decree and direct 
that the Secretary ascertain the facts upon all available evidence, 
in accordance with the decisions of this Court when the case was 


last here. 

The case was argued by Mr. Attorney General Jackson 
for appellants and by Mr. John B. Gage and Mr. Fred- 
erick H. Wood for appellees. 


Insurance—Insurable Interest—Conflict of Laws 


In an action on an insurance policy in which the controlling 
question is whether the plaintiff has an insurable interest, that 
question under the doctrine of Erie Railroad Co. v. Tompkins 
and Klaxon Co. vy. Stentor Electric Manufacturing Company, 
supra, must be decided in conformity with the law of the state in 
which the Federal Court is held. 


Griffin, Administrator v. McCoach, Trustee, 85 Adv. 
Op. 972; 61 Sup. Ct. Rep. 1023; U. S. Law Week 4381. 
(No. 755, decided June 2, 1941.) 

This action was brought in the United States District 
Court for the Northern District of Texas by the admin- 
istrator of the estate of Robert D. Gordon, who died a 
citizen and resident of Texas, against the Prudential 
Insurance Company of America, to collect an insurance 
policy on the life of the decedent. The Company filed a 
bill of interpleader making the respondent and all other 
alleged claimants parties and tendering the net amount 
due under the policy. The interpleader was allowed, 
the Company discharged from litigation and the case 
was disposed of on every point save one in a manner to 
which no objection was made by any of the parties. The 
only controversy to be decided was whether the estate 
or the trustee for certain other persons was entitled to 
portions of the insurance money. The circumstances giv- 
ing rise to the controversy involve transactions and rela- 
tionships covering many years. 

The insured associated with himself seven persons in 
the development of Texas Oil property; they operated 
as a New York common law association called the Mid- 
dleton Texas Oil Syndicate. Gordon took out disability 
and life insurance for the benefit of the members of the 
syndicate, himself and his wife. —The members of the 
syndicate under the terms of an agreement with Gordon 
advanced considerable money to Gordon and paid the 
premiums on the policy of insurance. When the policy 
was issued and continuously until his death, Gordon 
was a citizen of Texas. A few years after its formation 
the syndicate ceased operations and its members formed 
a new syndicate, called the “Protection Syndicate,” one 
of the members, McCoach, became and continues to be 
the trustee of the second syndicate. It was organized for 
the sole purpose of paying the premiums on the policy 
and receiving and distributing the proceeds among the 
members. This it did until the insured’s death. The 
beneficiary in the policy was changed to make the mem- 
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bers of the second syndicate the beneficiaries. 

In consideration of the insured’s release of the right 
to change beneficiaries, one-eighth of the disability pro- 
ceeds of the policies were to be paid to the insured and 
one-eighth of the death proceeds to his wife and the 
remaining seven-eighths of both disability and death 
proceeds to McCoach, trustee for the members of the 
second syndicate. Documents were duly executed by 
Gordon in New York state, forwarded to the home of 
the Insurance Company in New Jersey and acted upon. 
The policy was delivered in New Jersey and the con- 
tracts were signed by the other members of the second 
syndicate in various places where they reside. 

Later three members of the second syndicate separate- 
ly assigned their interest in the policy to three indi- 
viduals not previously interested in the transaction. 
Those assignees paid their portions on the premium 
after their respective assignments. 

The district court held that Mrs. Gordon, the widow 
of the assured should receive her one-eighth, and that 
the balance of the proceeds should be paid to the trustee 
for the benefit of the members of the Protection Syn- 
dicate. The decree contained a finding that the policy 
was a New York contract and that the subsequent 
changes were made in New Jersey and delivered in New 
York; that the relation of debtor and creditor existed 
between the Syndicate and their assignees on the one 
hand and the insured on the other, and that therefore 
the members of the Syndicate and their assignees had an 
insurable interest in Gordon's life. 

The personal representative of the estate of the in- 
sured, acting in the interest of the widow and heirs of 
the insured, were allowed an appeal limited to the cor- 
rectness of the judgment of the trial court concerning 
the persons entitled to receive the assigned interest. 
There was an agreed statement of the record under Rule 
76 of the Rules of Civil Procedure. In that statement 
two principal grounds were put forward for reversal. 

First, that the assignment and change of beneficiaries 
was governed by the law of Texas; that under the Texas 
law the beneficiaries of an insurance policy must have 
an insurable interest in the life of the insured and that 
the assignees have none, and that therefore the admin- 
istrator was entitled to recover for the estate the respec- 
tive portions of the three assignees. 

Second, that even if the whole transaction was gov- 
erned by the law of another state than Texas in which 
other state an insurable interest was not required, the 
United States District Court sitting in Texas was 
bound by the public policy of Texas which forbids per- 
sons without an insurable interest to collect in Texas the 
proceeds of insurance policies. The Circuit Court of 
Appeals affirmed, holding that the policy was a New 
York policy governed by the laws of that state and that 
subsequent changes, made pursuant to agreements con- 
tained in the original policy, did not amount to new 
contracts or change the governing law. 

As to the violation of the claimed public policy of 
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Texas against beneficiaries with non-insurable interests, 
the Court of Appeals decided that the rule could not be 
applied where as here a fair and proper insurable in- 
terest existed when the policy was issued. 


Certiorari was allowed because of a conflict between 
the Third Circuit in this case and the First Circuit which 
in another case held that the United States Court must 
apply the Conflict of Laws rule of the state in which 
it is held. 


The Supreme Court of the United States reversed for 
the reasons given in Klaxon Co. v. Stentor Elec. Mfg. 
Co., supra. The opinion of the Court was delivered by 
Mr. Justice Reep. On the main question he says: 


In deciding that the changes made in the insurance contract 
left its governing law unaffected and that the laws of Texas 
could not be applied to a foreign contract in Texas courts, the 
federal courts were applying rules of law in a way which may 
or may not have been consistent with Texas decisions. Likewise 
it is for Texas to say whether its public policy permits a bene- 
ficiary of an insurance policy on the life of a Texas citizen to 
recover where no insurable interest in the decedent exists in the 
beneficiary. The opinion does not rest its conclusions upon its 
appraisal of Texas law or Texas decisions but upon decisions of 
this Court inapplicable to this situation in the light of Erie 
Railroad v. Tompkins, and Ruhlin v. New York Life Insurance 
Company. The statement in the opinion “that it is immaterial, 
in so far as the decision of this case is concerned, whether the law 
of Texas or the law of New York be applied” we understand, 
from a reading of the whole opinion, to mean that while an in- 
surable interest is required in Texas and not in New York, the 
lack of insurable interest is immaterial in this case even in Texas 
because “the insurer acknowledged liability and paid the money 
into court. This being so, not only does the objection of wagers 
disappear, but also the claimed principle of public policy.” But 
this is something to be decided according to Texas decisions to 
none of which the opinion refers. . .. The decision must be re- 
versed and remanded to the Circuit Court of Appeals for deter- 
mination of the law of Texas as applied to the circumstances of 
this case. 


Mr. Justice REED next took up the holding of the 
Circuit Court that “to apply the laws of Texas to New 
York contracts when Texas citizens were parties would 
constitute an unwarranted extra-territorial control of 
contracts and regulation of business.” 

On this point he says: 


. . it seems necessary to examine that position as it may be 
determined upon remand that these are foreign contracts and 
under Texas law unenforceable as contrary to the public policy 
of Texas because the assignees have no insurable interest. It 
would then be necessary to decide whether the courts of Texas 
could constitutionally apply Texas law to a foreign contract, 
valid where made, because such contract is contrary to the state’s 
public policy. If the Circuit Court of Appeals was correct in its 
view that the Constitution foreclosed application of such a Texas 
public policy to this case, the only question open on remand 
would be whether the contract sued upon was a Texas contract. 


Mr. Justice Reep declares that the cases relied upon 
in the Court of Appeals to support its holding, do not 
decide this question and he analyzes and distinguishes 
them. He concludes his opinion with this summary of 
the effect of those cases: 

But these fall short of a public policy which protects citizens 
against the assumed dangers of insurance on their lives held by 
strangers. It is for the state to say whether a contract contrary 
to such a statute or rule of law is so offensive to its view of public 


welfare as to require its courts to close their doors to its en- 
forcement. 
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Mr. Justice FRANKFURTER concurred in the result. 
The case was argued by Mr. Charles J. Shaeffer 
petitioner and by Mr. Carl B. Callaway for respondept, 


Conflict of Laws—Judgments—lInterest 


The Courts of the United States in case where their jurisdiction 
is founded on diversity of citizenship will follow the Conflict of 
Laws rules which prevail in the state in which the Court is held, 
Erie Railroad v. Tompkins, 304 U. S. 64, and Ruhlin v. New York 
Life Insurance Company, 304 U. S. 202, applied and extended, 


Klaxon Co. v. Stentor Elec. Mfg. Co., 85 Adv. Op. 
969; 61 Sup. Ct. Rep. 1020, U. S. Law Week 4380. (No, 
741, decided June 2, 1941.) 

In 1918 respondent, Stentor Electric Manufacturing 
Company, a New York corporation, transferred its en- 
tire business to petitioner, Klaxon Company, a Delaware 
corporation. (For brevity the petitioner is hereinafter 
called “Klaxon” and respondent “Stentor”.) Klaxon 
contracted to use its best efforts to further the manufac. 
ture and sale of the patented devices assigned to it and 
Stentor was to have a share of Klaxon’s profits. The 
transfer and agreement were executed in New York and 
Stentor began performance there. In 1919 Stentor was 
voluntarily dissolved under the New York law. Ten 
years later Stentor brought this action in the United 
States District Court for the District of Delaware, alleg- 
ing that Klaxon had failed to perform its agreement to 
use its best efforts. Jurisdiction rested only on diversity 
of citizenship. In 1939 Stentor recovered a verdict of 
$100,900 against Klaxon, upon which judgment was en- 
tered. Stentor then moved to correct the judgment by 
adding interest at the rate of six per cent from the date 
the action had been brought. This motion made in the 
Delaware District Court was based upon a provision of 
the New York Civil Practice Act directing that in con- 
tract actions interest be added to the principal sum 
“whether there to be liquidated or unliquidated.” The 
Delaware District Court granted the motion holding 
that the rights of the parties were governed by New 
York law and that under New York Law the addition of 
interest was mandatory. The Circuit Court of Appeals 
affirmed and the Supreme Court granted certiorari lim- 
ited to the question whether the provision of the New 
York Practice Act above referred to is applicable to an 
action in the Federal Court in Delaware. 

The judgment of the Circuit Court of Appeals was 
reversed. The opinion of the Court was delivered by 
Mr. Justice REED. 

The Circuit Court of Appeals, held that the right to 
interest under the cited section of the New York Prac 
tice Act “went to the substance of the obligation” and 
that proper construction of the contract made New York 
the place of performance. 

In its opinion the circuit court declared: 

“It is clear by what we think is undoubtedly the better 
view of the law, that the rules for ascertaining the 
measure of damages are not a matter of procedure at 
all, but are matters of substance which should be settled 
by reference to the law of the appropriate state accord- 
ing to the type of case being tried in the forum. The 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


measure of damages for a breach of contract is deter- 
mined by the law of the place of performance; Restate- 
ment, Conflict of Laws § 413.” 

In comment on the quoted language from the circuit 
court opinion, Mr. Justice Reep, delivering the opinion 
of the Court, says: 


Application of the New York statute apparently followed from 
the court’s independent determination of the “better view” 
without regard to Delaware law, for no Delaware decision or 
statute was cited or discussed. 


On the matter of the application of the Erie Railroad, 
Mr. Justice REeEp said: 

We are of opinion that the prohibition declared in Erie 
Railroad v. Tompkins, 304 U.S. 64, against such independent 
determinations by the federal courts extends to the field of con- 
flict of laws. The conflict of laws rules to be applied by the 
federal court in Delaware must conform to those prevailing in 
Delaware's state courts. Otherwise the accident of diversity of 
citizenship would constantly disturb equal administration of 
justice in coordinate state and federal courts sitting side by side. 
Any other ruling would do violence to the principle of uni- 
formity within a State upon which the Tompkins decision is 
based. Whatever lack of uniformity this may produce between 
federal courts in different states is attributable to our federal 
system, which leaves to a state, within the limits permitted by 
the Constitution, the right to pursue local policies diverging 
from those of its neighbors. It is not for the federal courts to 
thwart such local policies by enforcing an independent “general 
law” of conflict of laws. Subject only to review by this Court on 
any federal question that may arise, Delaware is free to deter- 
mine whether a given matter is to be governed by the law of the 
forum or some other law. . . . This Court's views are not the 
decisive factor in determining the applicable conflicts rule. . . 
And the proper function of the Delaware federal court is to 
ascertain what the state law is, not what it ought to be. 

Mr. Justice Reep reenforced his view of the applic- 
ability of the Erie Railroad case doctrine, by the “‘tradi- 
tional treatment of interest in diversity cases.” He 
pointed out that the statutes of the United States relating 
to interest on judgments provide that interest be calcu- 
lated from the date of the judgment, at such rate as is 
allowed by the law on judgments recovered in the courts 
of the state in which the court is held. He pointed also 
to the authorities holding that the federal statute did not 
exclude the allowance of interest on verdicts as well as 
judgments and quoted from a prior decision that ““The 
courts of the state and the federal courts sitting within 
the state should be at harmony upon this point.” 

Certain of the Delaware decisions applicable to this 
point had been cited but Mr. Justice REEp says: 


We make no analysis of these Delaware decisions but leave 
this for the Circuit Court of Appeals when the case is remanded. 


The counsel for Stentor brought forward the argu- 
ment that the judgment must be affirmed because under 
the full faith and credit clause of the Constitution the 
state courts of Delaware would be obliged to give effect 
to the New York statute and in support of that claim 
they relied upon a decision of the Supreme Court which 
held that a New York statute was such an integral part 
of a contract of insurance that Georgia was compelled 
to sustain the contract under the full faith and credit 
clause. In answer to this contention Mr. Justice REED 
Says: 

Here, however, section 480 of the New York Civil Practice 

Act is in no way related to the validity of the contract in suit, 
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but merely to an incidental item of damages, interest, with re- 
spect to which courts at the forum have commonly been free to 
apply their own or some other law as they see fit. Nothing in 
the Constitution ensures unlimited extraterritorial recognition 
of all statutes or of any statute under all circumstances. . . . The 
full faith and credit clause does not go so far as to compel Dela- 
ware to apply section 480 if such application would interfere 
with its local policy. 

The judgment was reversed and the cause remanded 
to the Circuit Court of Appeals for decision in con- 
formity with the law of Delaware. 

The case was argued by Mr. John Thomas Smith for 


petitioner and Mr. Murray C. Bernays for respondent. 


Federal Constitution—Contract of Law 
Assuring Valid Title to Purchaser at Tax Sale 


non-payment of taxes, certain ies in P 
ore for avoiding the sale, should no longer be 
ay ret tery oto = ET that Act obtains 
t to 
title by virtue thereof, the repeal of that 
Act after the purchaser acquired title from the State, since to 


Wood v. Lovett, Jr., 85 Adv. Op. 917; 61 Sup. Ct. Rep. 
983, U. S. Law Week 4346. (No. 709, decided May 26, 
1941.) 

The question presented by this appeal was whether an 
Arkansas Act of 1937, as construed and applied violates 
the contract clause of the Federal Constitution. 

By an Act of 1935, Arkansas enacted that when the 
publication of a notice of a sale of property for non- 
payment of taxes had been properly given as provided 
by law, the sale should not thereafter be set aside on 
various specified grounds of irregularity that had there- 
tofore been grounds for setting aside tax sales. 

In the instant case, land had been sold to the State 
in 1933, for 1932 taxes, and, when not redeemed in 
time, it was certified to the State, as owner. In 1936 the 
Land Commissioner conveyed two parcels of the prop- 
erty to the appellants. 

By an Act of March 17, 1937, the Act of 1935 was 
repealed. 

In 1939 the party which owned the land when sold 
for taxes conveyed to the appellee. The latter brought 
suit to cancel the State’s deeds, to quiet his title and for 
mesne profits. The state courts held for the appellee, it 
being agreed on all hands that irregularities were pres- 
ent in the tax sale that would have rendered it void, but 
for the 1935 Act. 

On appeal, the judgment was reversed by the Supreme 
Court in an opinion by Mr. Justice Roserts. The 
Court’s conclusion as to the controlling legal question 
is stated as follows, in the opinion: 


The Act of 1935 must be viewed in the setting of the statu- 
tory scheme of taxation, sale of forfeited lands to the State, and 
sale in turn by the State. Its purpose was to assure one willing to 
purchase from the State a title immune from attack on grounds 
theretofore available. By its legislation the State said, in effect, 
to the prospective purchaser of Jands acquired for delinquent 
taxes, that if he would purchase he should have the immunity. 
Under the settled rule of decision in this court the execution of 
the State’s deeds to the appellants constituted the execution or 
consummation of a contract, the rights arising from which are 
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protected from impairment by Article 1, § 10 of the Con- 
stitution; and the obligation of the State arising out of such a 
grant is as much protected by Article 1, § 10, as that of an 
agreement by an individual. Fletcher v. Peck, 6 Cranch. . . . The 
Act of 1935, taken in connection with the other statutes regulat- 
ing the acquirement by the State, and the disposition by it, of 
lands sold for delinquent taxes, constituted in effect an offer by 
the State to those who might become purchasers of such lands, 
and the protection it afforded to the title acquired by such pur- 
chasers necessarily inured to every purchaser acting under it and 
constituted a contract with him. 

The federal and state courts have held, with practical 
unanimity, that any substantial alteration by subsequent legisla- 
tion of the rights of a purchaser at tax sale, accruing to him 
under laws in force at the time of his purchase, is void as impair- 
ing the obligation of contract. 

The fact that the State’s deed was in the form of 
a quit-claim is found not to avoid the vice of the impair- 
ment of contract. Reliance is placed on prior decisions 
cited in the opinion. 

Mr. Justice Brack delivered a dissent in which Mr. 
Justice Douctas and Mr. Justice Murpuy concurred. 
In this opinion it is urged that the 1937 Act did not im- 
pair any contractual obligation, was well within the 
State’s general legislative powers and was not incon- 
sistent with the contract clause. 

As to the point that there was no impairment of a 
contract, the dissent emphasizes that there was no war- 
ranty in the deed from the State. As to this, MR. JUSTICE 
BLACK says, in part: 

In this case Arkansas has fully complied with the express 
terms of its contract. For there was certainly no express obliga- 
tion on the part of Arkansas that its general laws concerning 
forfeiture of property and sale of land should remain static. 
Nor do I believe that any such obligation can properly be im- 
plied. Arkansas did not agree with the appellants that it would 
keep on its statute books legislation which in effect forfeited its 
citizens’ lands in a way and manner which was directly in the 
teeth of what had been the Arkansas law at the time the alleged 
forfeitures occurred. And I do not believe that we should com- 
pel the accomplishment of such a result by what I conceive to be 
a stretching of the contract clause of the Federal Constitution. 
In regard to the validity of the Act of 1937, Mr. Jus- 

TICE BLACK urges that its constitutionality is supported 
by Home Building & Loan Association v. Blaisdell, 290 
U. S. 398. 

The case was submitted by Mr. J. G. Burke for the 


appellants, and by Mr. Walter G. Riddick for the 
appellee. 


Income Taxes—Basic Value in Computing Gains and 
Losses on Sale of Property Inherited 
from a Decedent 


Under the Revenue Act of 1934, Section 113 (a) (5), upon the 
sale of property acquired by bequest, devise, or inheritance, the 
gain or loss thereon is computed on the basis of the value of the 
property at the time of the decedent’s death, notwithstanding that 
the property was bequeathed or devised as a contingent remainder. 


Helvering v. Reynolds, 85 Adv. Op. 908; 61 Sup. Ct. 
Rep. 971; U. S. Law Week 4332. (No. 684, decided 
May 26, 1941.) 

The respondent’s father died in 1918 leaving the re- 
spondent a contingent remainder under a testamentary 
trust. He received his share of the trust, including se- 
curities, on April 4, 1934. Some of the securities had 
been received by the trustee from the decedent's estate 
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and others the trustee had purchased between 1918 and 
1939. In 1934 the respondent sold some of the securities 
in each group, and in computing gains and losses he used 
as the basis the value on April 4, 1934, the date on which 
he received the securities from the trustee. The Com. 
missioner ruled that the proper basis under the Revenue 
Act of 1934 was the value at decedent’s death in the case 
of securities held by the decedent, and cost to the trustee 
as to those bought by the latter. The Board of Tax 
Appeals affirmed, but the Circuit Court of Appeals re. 
versed. 

On certiorari, the judgment was reversed by the Su- 
preme Court in an opinion by Mr. Justice Douctas. 
Section 113 (a) (5) of the 1934 Act provides: 

If the property was acquired by bequest, devise, or inherit- 
ance, or by the decedent’s estate from the decedent, the basis 
shall be the fair market value of such property at the time of 
such acquisition. 

Treasury Regulation 86, under the 1934 Act, provides 
that “all titles to property relate back to the death of 
the decedent, even though the interest of him who takes 
the title was, at the date of death of the decedent, ... 
contingent...” 

The respondent argued that the phrase “at the time 
of such acquisition” had acquired, by construction, a 
definite meaning which excluded contingent remainders, 
so that it could not be changed by administrative regula- 
tion. This argument the Court rejects, and the conclu- 
sion is reached that the regulation governs here if the 
term “acquisition” as used in Section 113 (a) (5) was 
susceptible of the administrative interpretation. Hold- 
ing that it was susceptible of that meaning, Mr. JusTIcE 
DOUGLAS, says: 


However unambiguous that word might be as respects other 
transactions (Helvering v. San Joaquin Fruit & Investment Co, 
supra) its meaning in this statutory setting was far from clear as 
respects property passing by bequest, devise, or inheritance. The 
definition of “acquisition” contained in the regulation is not a 
strained or artificial one. Admittedly the date of death would be 
the proper basis if respondent’s interest under the testamentary 
trust had been a vested remainder. But even a vested remainder- 
man does not have all of the attributes of ownership. So the test 
in this type of case is not whether respondent had full enjoyment 
of the property prior to the delivery of the securities to him but 
whether he earlier had acquired an interest which ultimately 
ripened into complete ownership. Respondent has become the 
taxpayer because he has obtained full ownership of the property 
and has sold it. The tax is on gains, if any, realized by him in 
that transaction. Hence, as we indicated in the Maquire and 
Campbell cases, to carry into that computation the value of the 
property at the time the taxpayer had only a contingent remain- 
der interest in it is not to tax him on values which he never re- 
ceived. The statute as thus interpreted “merely provides a rule 
of thumb in alleviation of a tax which would be computed by 
reference to the entire amount of the original inheritance were 
it to be based on cost to the taxpayer.” 


Mr. Justice Roserts delivered a dissenting opinion 
in which the CureF Justice concurred. This opinion 
urges that the change in the language of the 1934 Act, 
in contrast with the 1928 and 1932 Acts, discloses a legis 
lative intent to hark back to language used prior to those 
Acts that had been uniformly construed by the Treasury 
to mean that the basis date for determining value was 
the date of its receipt by the taxpayer, rather than a 
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date fixed by relation back to an earlier event. The 


dissent concludes as follows: 

I think the regulation plainly unjustified as an attempt on 
the part of the Treasury to legislate when Congress has failed to 
do so. The hearings on the revenue act of 1934 show that the 
Treasury was not satisfied with the provision the Committee 
recommended Congress should adopt and which Congress did 
adopt. It evidently attempted to rewrite the Congressional lan- 
guage to carry out what it thought Congress should have pro- 
vided. It needs no citation of authority to demonstrate that such 
is not the function of a regulation and that the attempt should 
fail. 

In Cary v. Commissioner of Internal Revenue, Nos. 
734, 735, 736 and 737, a similar question was presented 
under the Revenue Acts of 1934 and 1936. The question 
was resolved in accordance with the ruling in Helvering 
v. Reynolds, No. 684, supra, on authority of that case. 

Mr. Justice Douctas delivered the opinion of the 
Court with the CuieF Justice and Mr. Justice RoBERtTs 
dissenting for reasons stated in their dissent in No. 684. 


The case was argued by Mr. Thomas I. Emerson for 
the petitioner, and by Mr. J. Gilmer Korner and Mr. 
Erwin N. Griswold for the respondent in No. 684, and 
by Mr. Roswell L. Gilpatric for the petitioner, and by 
Mr. Thomas I. Emerson for the respondent in Nos. 
734, 735, 736 and 737. 


Commerce Power of Congress—Flood Control—Tenth 
Amendment 


The Flood Control Act of 1938, and the Act of October 17, 
1940, insofar as they authorize the construction of the Denison 
Reservoir on Red River in Texas and Oklahoma are a valid exer- 
cise of the commerce power of Congress. 

The Congressional power of flood control which is part of its 
power to regulate interstate commerce, extends to the tributaries 
of navigable streams. 


Oklahoma ex. rel. Phillips v. Atkinson Co. 85 Adv. 
Op. 977, 61 Sup. Ct. Rep. 1050, U. S. Law Week, 4366. 
(No. 832, decided June 2, 1941.) 


This was a direct appeal from the decision of a three- 
judge district court which dismissed a complaint seeking 
to enjoin the construction of any dam across Red River 
within the domain of Oklahoma which would empound 
the waters of the Red River or its tributary, the Washita 
River, so as to enundate or destroy any lands, highways 
or bridges belonging to or under the control of Okla- 
homa or which would interfere with its boundaries. It 
challenged as unconstitutional the Flood Control Act 
of 1938, insofar as that Act authorized the construction 
of such a dam near Denison, Texas, for the combined 
purpose of flood control and development of hydro- 
electric power, alleging that the Act violated the 10th 
amendment of the Federal Constitution and that it was 
not within the Congressional powers conferred by 
Article 1, § 8 of the Constitution. By amendment to the 
bill the Act of October 17, 1940, declaring the purpose 
of the Reservoir to be for improving navigation, regulat- 
ing the flow of the Red River, controlling floods, and 
other beneficial uses, was also challenged. 

The unanimous opinion of the Supreme Court by 
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Mr. Justice Douc.as holds broadly that the dam and 
reservoir project is a valid exercise by Congress of its 
commerce power. It reviews in some detail the history 
of flood control on the Mississippi, from the establish- 
ment of the Mississippi River Commission in 1879, 
through the Flood Control Act of 1928, the 1935 report 
of the War Department made pursuant to that Act and 
the consequent enactment of the Flood Control Act of 
1936, committing the Federal government to improve- 
ment of watersheds of navigable waters for flood control. 
The opinion reviews the War Department Report of 
1938 which outlined the Denison project pursuant to § 7 
of the 1936 Act, and recommended the construction of 
the dam and which resulted in passage of the 1938 and 
1940 Acts, authorizing the Denison project and declaring 
it to be for the purposes of flood control, hydroelectric 
power, and “other beneficial uses.” The opinion ob- 
serves that while the War Department Report spoke of 
the dam as one for the dual purposes of flood control 
and power development, Congress did not so limit it, 
but authorized it for multiple purposes. 

The opinion then reviews the scope of the project in 
its relation to the entire Mississippi flood problem. Of 
this, it says: 

Floods pay no respect to state lines. Their effective control 
in the Mississippi valley has become increasingly a subject of 
national concern in recognition of the fact that single states are 
impotent to cope with them effectively. The methods of dealing 
with them have elicited a contrariety of views. . . . The emer- 
gence in recent years of comprehensive plans for reservoirs in 
the Mississippi river basin marks the development of an inte- 
grated system designed not only to alleviate ultimately flood 
conditions on the Mississippi itself but also to avoid or reduce 
local flood disasters. A part of the local benefits of flood control 
is frequently protection of navigation in the tributary itself. 
That is present here to a degree. 

The opinion then examines the contention that since 
no part of the Red River within Oklahoma is navigable, 
and its tributaries are not navigable, the Act is beyond 
the Congressional power. It points out that in years 
past the usual head of navigation was higher than it is 
now, and that the fact that portions of the river are no 
longer used in commerce does not dilute from the Con- 
gressional power; that under previous decisions, Con- 
gress may control non-navigable stretches in order to 
promote commerce on navigable parts; and that, in this 
case, this is what Congress has done. It observes that 
though the value of the project to the navigability of 
the river is uncertain, since it depends in part on future 
Congressional action, it is nonetheless tangible, and the 
future Congressional action is not the concern of the 
courts. Turning to the project as a part of the compre- 
hensive Mississippi flood control program, the opinion 
continues: 

. . . there is no constitutional reason why Congress or the 
courts should be blind to the engineering prospects of protect- 
ing the nation’s arteries of commerce through control of the 
watersheds. There is no constitutional reason why Congress 
cannot under the commerce power treat the watersheds as a 
key to flood control on navigable streams and their tributaries. 
Nor is there a constitutional necessity for viewing each reservoir 
project in isolation from a comprehensive plan covering the 
entire basin of a particular river. We need no survey to know 
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that the Mississippi is a navigable river. We need no survey 
to know that the tributaries are generous contributors to the 
floods of the Mississippi. And it is common knowledge that 
Mississippi floods have paralyzed commerce in the affected areas 
and have impaired navigation itself. We have recently recog- 
nized that “Flood protection, watershed development, recovery 
of the cost of improvements through utilization of power are 
. « . parts of commerce control.” .. . And we now add that the 
power of flood control extends to the tributaries of navigable 
streams. For just as control over the non-navigable parts of a 
river may be essential or desirable in the interests of the navi- 
gable portions, so may the key to flood control on a navigable 
stream be found in whole or in part in flood control on its 
tributaries. . . . the exercise of the granted power of Congress 
to regulate interstate commerce may be aided by appropriate 
and needful control of activities and agencies which, though 
intrastate, affect that commerce. 


Mr. Justice Douctas then turns to objections that 
the extent to which the project would alleviate flood 
control in the lower Mississippi are conjectural. In this 
aspect of the case, he says: 


Such matters raise not constitutional issues but questions of 
policy. They relate to the wisdom, need, and effectiveness of a 
particular project. . . . For us to inquire whether this reservoir 
will effect a substantial reduction in the lower Mississippi floods 
would be to exercise a legislative judgment based on a com- 
plexity of engineering data. It is for Congress alone to decide 
whether a particular project, by itself or as part of a more 
comprehensive scheme, will have such a beneficial effect on the 
arteries of interstate commerce as to warrant it. . . . Nor is it 
for us to determine whether the resulting benefits to commerce 
as a result of this particular exercise by Congress of the com- 
merce power outweigh the costs of the undertaking. . . . Nor 
may we inquire into the motives of members of Congress who 
voted for this project in an endeavor to ascertain whether their 
concern over the great national loss from soil erosion, the 
enormous crop damages, the destruction of homes, the loss of 
life and other like ravages of floods overshadowed in their minds 
the desirability of protecting the Mississippi and other arteries 
of commerce. . . . It is sufficient for us that Congress has exer- 
cised its commerce power, though other purposes will also be 
served. 


It had been objected that the reservoir was a multi- 
purpose project combining functionally and physically 
separate and unrelated purposes, since the top 40 feet 
of the dam were for flood control and the lower portion 
was for a power project not useful or necessary to flood 
control. The opinion states a number of answers to 
this argument. 


While this reservoir is a multiple purpose project, it is 
basically one for flood control. . . . Furthermore, it is plain from 
the Report that the construction of the project so as to accom- 
modate power will increase or augment some of the flood 
control benefits, including river flow, which would accrue were 
the dam to be erected for flood control only. . . . It is true that 
the power phase of this project in purpose and effect will carry 
some of the costs of flood control... . But the fact that Congress 
has introduced power development into this project as a paying 
partner does not derogate from the authority of Congress to 
construct the dam for flood control, including river flow. The 
power project is not unrelated to those purposes. . . . these are 
ample evidence that the power features and the flood control 
features of the dam, including river flow, are not unrelated. They 
demonstrate that in operation of the dam the several functions 
will be interdependent and that the conflicts between the re- 
spective requirements of flood control and power development 
are here more apparent than real. . . . Whether the work of 
flood-control, including river flow, would be better done by a 
dam of one design or another is for Congress to determine. And 
. . « the fact that ends other than flood control will also be 
served, or that flood control may be relatively of lesser import- 
ance does not invalidate the exercise of the authority conferred 
on Congress. 
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In conclusion the opinion points out that the Tenth 
Amendment does not deprive the government of power 
to resort to all means for the exercise of a granted power 
which are applicable and adopted to the permitted end, 


Since the construction of this dam and reservoir is a valid 
exercise by Congress of its commerce power, there is no inter. 
ference with the sovereignty of the state. . . . The fact that land 
is owned by a state is no barrier to its condemnation by the 
United States . .. The possible adverse effect on the tax revenues 
of Oklahoma as a result of the exercise by the federal govern. 
ment of its power of eminent domain is no barrier to the exer. 
cise of that power . . . Nor can a state call a halt to the exercise 
of the eminent domain power of the federal government because 
the subsequent flooding of the land taken will obliterate its 
boundary. And the suggestion that this project interferes with 
the state’s own program for water development and conservation 
is likewise of no avail. That program must bow before the 
“superior power” of Congress. 

The case was argued on May 6th and 7th, 1941, by 
Mr. C. C. Hatchett and Mr. Randell S. Cobb for appel- 


lant, and by Mr. Assistant Solicitor General Fahy for the 
appellees. 


Income Taxes—Power of Collector to Release Bond Filed 
with Claim for Abatement of Tax—Interest 
on Claim of United States 


A collector of internal revenue has no power to release a 
bond, prior to the termination of the suretys liability thereon, 
which a taxpayer files in connection with a claim for abatement 
of his income tax. 

In determining the amount due the United States in a suit on 
the bond, interest should be allowed as damages for delayed pay- 
ment. In the absence of a federal statute applicable to the case, 
the state statutes and local common law are not controlling, and 
the federal courts are to determine the amount according to their 
own criteria. } 

The Royal Indemnity Co. v. United States, 85 Ady. 
Op. 888; 61 Sup. Ct. Rep. 995; U. S. Law Week 4353. 


(No. 817, decided May 26, 1941.) 

This case arose in a suit by the United States ona 
surety bond filed with a collector of internal revenue by 
a taxpayer to accompany the latter's claim for abatement 
of his 1917 income tax. The bond was conditioned on 
payment of the tax with interest. The collector con- 
sented to termination of liability on the bond and sur- 
rendered it before its obligation was fully satisfied. The 
questions raised were (1) whether the collector had 
power to release the bond; and, if not, (2) whether the 
United States is entitled to interest on the amount of its 
claim against the surety. 

The District Court held that the collector had no 
authority to release the bond and gave judgment for the 
Government for $4,169.07, found to be the interest on 
the unpaid tax to the date of the rejection of the claim 
for abatement, but refused to allow interest accruing 
subsequent to that date. The Circuit Court of Appeals 
ruled that under Section 370 of the New York General 
Business Law, interest at 6% should be added for the 
subsequent period. 

On certiorari, the judgment was affirmed by the Su 
preme Court in an opinion by Mr. Justice Stone. The 
Court reviews the question of the collector’s power (0 
release the bond before liability thereon had been satis 
fied, and concludes that the collector has no such power. 
As to the question of interest, the opinion points out 
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that it is an element of damage for delayed payment of 
an amount due and, in the instant case, due for a debt 
ex contractu by virtue of the bond. 

The rate of interest to be allowed by way of damages 
suffered by the United States is said to be not controlled 
by state statute or local common law. However, the 
New York statutory rate is approved in this case. As to 
these features, Mr. Justice STONE observes: 

But the rule governing the interest to be recovered as dam- 
ages for delayed payment of a contractual obligation to the 
United States is not controlled by state statute or local common 
law. In the absence of an applicable federal statute it is for the 
federal courts to determine, according to their own criteria, the 
appropriate measure of damage, expressed in terms of interest, 
for non-payment of the amount found to be due. ... 

While the New York statute fixing the rate of interest is not 
controlling, the allowance of interest does not conflict with any 
state or federal policy and we think that in the circumstances of 
this case a suitable rate is that prevailing in the state where the 
obligation was given and to be performed. 


Mr. Justice Back delivered a brief dissenting opin- 
ion expressing disagreement with the majority’s conclu- 
sion regarding the rate of interest. 

Mr. Justice Douctas and Mr. Justice MurpHy con- 
curred with Mr. JusTIceE BLACK. 

The case was argued by Mr. Harry S. Hall for the 
petitioner, and by Mr. Edward J. Ennis for the Govern- 
ment. 


Interstate Commerce—Scope of Elkins Act—Concessions 
by Municipality to Induce Shippers to Occupy 
Terminal Market Served by an 
Interstate Carrier 


The Elkins Act prohibits the granting of rebates and conces- 
sions not only by a carrier but also by others acting in cooperation 
with the carrier, if the rebate or concession is in respect of trans- 
portation. 


Union Pacific R. R. Co. v. United States, 85 Adv. Op. 
949; 61 Sup. Ct. Rep. 1064, U. S. Law Week 4371. (No. 
594, decided June 2, 1941.) 

The appeal in this case involves the legality, under the 
Elkins Act, of the appellants’ activities with respect to 
the new Food Terminal at Kansas City, Kansas. 

Before the construction of that Terminal, the territory 
had been served by a produce market at Kansas City, 
Missouri. Two promoters, DeOreo and Fean, formu- 
lated a plan for the construction of a new market at 
Kansas City, Kansas, and because of competitive ad- 
vantages at the latter place, the promoters were able to 
interest the Union Pacific Railroad in the venture. The 
Union Pacific, in turn, induced Kansas City, Kansas, to 
undertake the development and construction of the new 
market. The Union Pacific assisted the City in its efforts 
to obtain a P.W.A. grant to cover part of the construc- 
tion costs. The Union Pacific helped secure legislation 
authorizing the City to issue revenue bonds and pur- 
chased those bonds for itself, paying $3,000,000 and ac- 
crued interest. These bonds the trial court found to be 
of a speculative character. The Union Pacific also, 
through its employees and its affiliated companies, as- 
sisted the City in promotional, leasing and financing ac- 
tivities. A campaign was instituted to induce dealers 


at the Missouri market to move to the Kansas Terminal. 
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To avoid violation of the Elkins Act, the Union Pacific 
was advised that payments could be made by the City 
to pay moving costs in order to induce dealers to move 
and the use of certain public funds was authorized and 
the funds were used for that purpose. The trial court 
found that payments and concessions to dealers were 
not limited to fair compensation for the removal costs, 
and this finding the Supreme Court sustains. 


The District Court granted a permanent injunction. 
On a direct appeal, under the Expediting Act, the Su- 
preme Court affirmed the decree, by a divided bench. 
Mr. Justice Reep delivered the majority opinion. 

The opinion points out that the Elkins Act makes it 
“unlawful for any person” to give or receive any rebate, 
concession or discrimination in respect of the transporta- 
tion of property in interstate commerce. This provision 
the Court construes to extend to persons other than car- 
riers who give the forbidden concessions. Dealing with 
the question of statutory construction, MR. JusTICE 
REED says: 

Difficulties in statutory coastruction arise upon further 
analysis of the statute. Section 1, quoted in note 1, has a pro- 
vision making it unlawful for any person to give or receive any 
concession in respect to transporiation. A subsequent clause 
makes the act of giving or receiving a concession a misdemeanor 
and punishes its violation by “every person or corporation 
whether carrier or shipper.” Obviously a bonus paid by a rail- 
way to induce a prospective shipper to locate along its line 
would be as much a concession under the statute as a reduction 
in tariff applicable only to the favored shipper. We are of the 
opinion that such a payment by a person who is not a carrier, 
if it is a payment “in respect to transportation,” would be equally 
violative of the section in question. 

The first prohibition makes it unlawful “for any person or cor- 
poration” to give or receive the concession. The appellants’ argu- 
ment that only carriers or shippers are covered is based on the 
clause stating the punishment to be applicable whether the al- 
leged violator is “carrier or shipper.” Such an argument assumes 
that the carrier and shipper clause restricts the ordinary mean- 
ing of “any person.” No reason is advanced for such a restriction. 
As has been set out, there has been a well defined and continuous 
purpose to eliminate preferences to shippers from our system of 
transportation for reasons of fairness and to avoid rate wars, 
detrimental to the efficiency of the carriers. The words stressed 
by appellants as restrictive were added by the Hepburn Act as 
an amendment to Section 1 of the Elkins Act to make clear that 
the earlier phrase “any person, persons or corporation” included 
shippers as well as carriers. In our view, action by any person 
to bring about discriminations in to the transportation 
of property is rendered unlawful by the Elkins Act. Any other 
conclusion would do violence to a dominant purpose of carrier 
legislation. 

This conclusion is buttressed by other language in the El- 
kins Act and by decisions in other courts which have dealt with 
the question. Section 8 authorizes such suits as this against a 
carrier and such other “as the court may deem neces- 
sary” when a carrier is “committing any discriminations” and the 
court may enforce its orders “as well against the parties inter- 
ested in the traffic” as against the carrier. 


As to the validity of the plan, the Court notes that the 
appellants urged that the City’s actions were solely in 
furtherance of municipal interests and not to influence 
traffic. This position the Court finds insufficient to 
validate the scheme under the Elkins Act. Mr. Justice 
Reep says, in regard to this: 

In determining whether the concessions were in respect to 


transportation, the cooperative functioning of railway and City, 
transportation and municipal officers become significant. The 
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phrase “in respect to transportation” has not a technical connota- 
tion. It differs from intent or purpose to affect transportation. 
It is broader than “in reduction of tariffs” though, as appears 
from the act, it is such a discrimination as results in trans- 
portation “at a less rate than that named in the tariffs . . . or 
whereby any other advantage is given ...” Our attention is not 
called to any legislative history as to the purpose of the inclusion 
of the words in the Elkins Act or as to their meaning. We have 
found none. We are of the view that the phrase limits the “re- 
bate, concession or discrimination” to advantages or disadvan- 
tages in transportation but has no further effect. As the dis- 
crimination is limited to transportation matters, normally one 
would find involved in the discrimination not only a user or 
prospective user of the facilities of the carrier but also the car- 
rier itself. This is true in this instance. Carrier and City, through 
a committee of employees of each and through DeOreo and Fean 
and their aides worked together to bring into the terminal ten- 
ants whose business as found below was “shipping into and out 
of the Food Terminal products transported in interstate com- 
merce upon which the dealers pay the freight.” Where conces- 
sions are offered to such dealers by the City in a plan worked out 
cooperatively by the City and carrier, as here, these concessions 
are necessarily in respect to transportation. The Union Pacific 
is charged with the public duty of and is interested in transpor- 
tation. The promoters brought the scheme for the market first 
to the railway company. It was impressed with the possibilities 
and worked earnestly to convince first a few city officials and then 
the Board of the desirability of action by the City. Money for the 
preliminary expenses was advanced by the Union Pacific. No 
objection was made to the use by the City of prepaid rents from 
the City Ice & Fuel Company to further the removal of the 
dealers in the manner “conceived and devised,” in the words of 
a finding, by the Union Pacific. The railroad was the “leading 
and dominant” influence in the entire transaction. If the City 
was not completely “subservient to the competitive needs” of the 
carrier, as we said of the warehousing corporations in Baltimore 
& Ohio R. Co. v. United States, 305 U. S. 507, 516-17, at least the 
encouragement and cooperation given by the railroad was of a 
kind to make it plain that the City’s action looked specifically 
towards gaining traffic for the road. While, as has been stated, it 
is the result and not the purpose which determines the illegal 
character of advantages granted shippers, when there is a pur- 
pose or plan for securing traffic, developed cooperatively by a 
carrier and others, the purpose makes clear that the concessions 
offered are in respect to transportation. 

The power of the City to make the concessions and the ques- 
tion of whether any money to be used by the City was contrib- 
uted directly or indirectly hy the Union Pacific do not affect 
this conclusion. 


Mr. Justice Murpny did not participate. 

Mr. Justice Roserts delivered a dissent in which Mr. 
Justice Brack and Mr. Justice Douctas concurred. 

Stating the issues, as he views them, Mr. Justice Ros- 
ERTS says: 

I cannot agree with the judgment in this case. In last analysis 
the question presented is whether the Elkins Act proscribes 
financial transactions by a city with proposed occupants of a city- 
owned building because those occupants will be shippers in in- 
terstate commerce from such building, where the city is to fur- 
nish no facilities or services of transportation, where the trans- 
actions involve no payments, concessions or discriminations on 
the part of any interstate carrier, are authorized by State law and 
are for the city’s benefit. A subsidiary question is whether in 
fact the proposed transactions amount to discriminations in 
favor of such occupants. 

After a review of the facts, Mr. Justice Roserts states 
his view of the proper interpretation of the Elkins Act, 
and concludes that the prohibitions of that act against 
proscribed gifts and grants are limited to carriers or 
those acting on their behalf. In development of this 
position, Mr. Justice Roserts adds: 


It has always been understood that one of the purposes of the 
interstate commerce law was to prevent a carrier from giving, 
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and a‘shipper from receiving, transportation services at less than 
the published tariff rates, and to preclude what is equivalent, 
namely, the furnishing of a service at tariff rates to one shi 
which is withheld from others. The sections of the Elkins Act 
here relied upon were merely intended to implement this Con. 
gressional aim and more efficiently to provide against evasion, 
Thus it is made unlawful for any person or corporation to offer, 
to grant, to give, or to solicit, to accept, or to receive, any rebate, 
concession or discrimination in respect of the transportation of 
any property in interstate commerce by any common carrier sub. 
ject to the Interstate Commerce Act, whereby any such property 
shall by any device whatever be transported at a less rate than 
the published tariff rate, or whereby any other advantage js 
given or discrimination is practiced. The language seems too 
clear to be misunderstood. It is only the carrier, or someone 
acting in its behalf, who can give or grant a concession. It is 
only the shipper, or someone acting in his behalf, who can re. 
ceive or solicit one. 


The case was argued by Mr. Blake A. Williamson for 
appellant City of Kansas City, Kansas; by Mr. Thomas 
W. Bockes for appellant Union Pacific RR Company; by 
Mr. Henry N. Ess for appellant Union Pacific RR Com. 
pany; and by Mr. Jonathan C. Gibson for appellees 
Atchison, Topeka & Santa Fe RR Company; by Mr, 
James C. Wilson for appellee United States, and by Mr. 
William E. Kemp for appellee City of Kansas City, Mo. 


Federal Procedure—Scope of Injunction Against Enforce. 

ing State Statutes; Statutes—Severability Clauses; State 

Statutes—Power Over Combinations in Restraint of Trade 
—Scope of Federal Anti Trust and Copyright Laws 


The Federal copyright legislation has not indicated any con- 
gressional intent to deprive the states of any of their long recog- 
nized power to regulate combinations in restraint of trade. 


Watson v. Buck; Buck v. Watson. 85 Adv. 937, 61 
Sup. Ct. Rep. 962, U. S. Law Week, 4339. (Nos. 610, 
611, decided May 26, 1941.) 

Appeals had been taken in these cases from decisions 
of a three-judge Federal district court in Florida which 
enjoined state law enforcement officials from enforcing 
any part of the 1937 Florida statute regulating the busi- 
ness of persons holding music copyrights, and declaring 
price-fixing combinations of authors, composers, and 
owners of music copyrights to be illegal and in restraint 
of trade, and also granted an injunction as to certain 
sections of a similar Florida Act of 1939. The state 
officials enjoined were the Attorney General and State 
Prosecuting Attorneys of Florida charged to enforce 
certain parts of the statutes in question, and the peti- 
tioners were the members of the American Society of 
Composers, Authors and Publishers, which controlled 
performance rights to a major part of the available 
supply of copyrighted popular music. 

The district court had enjoined enforcement of the 
entire 1937 Act without passing on the validity of a 
number of its sections, since the remaining sections 
were in its view invalid as depriving copyright owners 
of rights granted them by the Federal copyright laws, 
and since those sections, with the section not passed upon 
were intended to form a whole that must stand or fall 
in its entirety. Section 1 of the 1937 Act, which was one 
of those not passed upon defined as unlawful, organiza 
tions of authors, composers, publishers, and owners of 
copyrighted compositions who form Societies, the mem- 
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bers of which constitute a substantial number of per- 
sons owning or controlling musical compositions, when 
one of the objects is to fix license fees, etc. 

The Society had been found by the district court to 
fall within this definition. 

The Court’s opinion by Mr. Justice BLack first con- 
siders the correctness of the conclusion of the district 
court that the 1937 Act must stand or fall as a whole. 
It points out that the statute itself contained a provision 
to the effect that if any part of the Act were held invalid, 
the remainder should be held to be in effect as if the 
invalid parts had never been included, and that the 
Florida Supreme Court which the Federal courts should 
follow “unless a controlling decision compels a different 
course” had recognized and sought to carry out the 
legislative intent as expressed in a similar clause in 
another statute, applying as a test of workability after 
severance, “whether or not the invalid portion is of such 
import that the valid part would be incomplete or 
would cause results not contemplated by the legislature.” 
Applying this test to the 1937 Act the opinion finds no 
doubt that § 1 and the others on which the court did 
not pass, which outlaw combinations to fix fees, are 
complete and are in reality the very heart of the Act. 
The opinion also observes that “as the record stands the 
right of ASCAP and its co-complainants to an injunc- 
tion depends upon this phase of the statute and is not 
to be determined at all by the validity or invalidity of 
the particular sections which the court below thought 
inconsistent with the Federal Constitution and the copy- 
right laws passed pursuant to it.” 

The reasons for failure of the opinion to consider the 
other phases of the statutory plan and why an injunc- 
tion cannot rest upon them is then discussed at some 
length. It is pointed out that the state officials enjoined 
are the state law enforcement officials, that the bill 
charged them with threatening to enforce the challenged 
Acts in their entirety, and that complainants would be 
irreparably injured if that were done; that the court 
below did not find any threat to enforce any specific 
provision of either law, and there was, with only one 
exception, no record evidence of any threat to enforce 
any specific provision of the Act, although the state 
officials did profess readiness to perform their duties as 
such. This, the opinion concludes, is not the equivalent 
of threats of such prosecutions as will bring the extra- 
ordinary injury required to justify equitable suspension 
of criminal court proceedings. The general rule is then 
restated that: 


“... equity will not interfere to prevent the enforcement of a 
criminal statute even though unconstitutional . . . To justify 
such interference there must be exceptional circumstances and 
a clear showing that an injunction is necessary in order to afford 
adequate protection of constitutional rights . . . We have said 
that it must appear that ‘the danger of irreparable loss is both 
great and immediate’; otherwise the accused should first set up 
his defense in the state court, even though the validity of a 
statute is challenged. There is ample opportunity for ultimate 
review by this Court of federal questions. ...” 

In addition to the fact that the situation here does not meet 
the tests laid down in the decided cases, the very scope of these 





VoL. 27 


REVIEW OF RECENT SUPREME COURT DECISIONS 









two statutes illustrates the wisdom of a policy of judicial self 
restraint on the part of federal courts in suspending state 
statutes in their entirety upon the ground that a complainant 
might eventually be prosecuted for violating some part of them. 
The Florida Supreme Court, which under our dual system of 
government has the last word on the construction and meaning 
of statutes of that state, has hever yet passed upon the statutes 
now before us. It is highly desirable that it should have an 
opportunity to do so. There are forty-two separate sections in 
the two acts. While some sections are repetitious, and while 
other sections are unimportant for present purposes, there are 
embraced within these two acts many separate and distinct 
regulations, commands and prohibitions. No one can foresee 
the varying applications of these separate provisions which 
conceivably might be made. A law which is constitutional as 
applied in one manner may still contravene the Constitution 
as applied in another. Since all contingencies of attempted 
enforcement cannot be envisioned in advance of those applica- 
tions, courts have in the main found it wiser to delay passing 
upon the constitutionality of all the separate phases of a com- 
prehensive statute until faced with cases involving particular 
provisions as specifically applied to persons who claim to be 
injured. ... 

It is of course conceivable that a statute might be flagrantly 
and patently violative of express constitutional prohibitions in 
every clause, sentence and paragraph, and in whatever manner 
and against whomever an effort might be made to apply it. It 
is sufficient to say that the statutes before us are not of this 
type. Cases under the separate sections and paragraphs of the 
acts can be tried as they arise—preferably in the state courts. 
Any federal questions that are properly presented can then be 
brought here. 


The opinion then proceeds to consider the one phase 
of the statute upon which the record justifies the court 
in passing, namely, that part prohibiting activities in 
Florida by combinations declared unlawful. It first 
concludes that the state power to regulate combinations 
is not identical with or limited by the Congressional 
power exercised in the Sherman Act and that the Court 
cannot determine the constitutionality of the statute by 
deciding whether it is fair or unfair, good or bad, or in 
or against the public interest of the state, since these are 
legislative questions. It finds that Federal copyright 
legislation has not indicated any Congressional intent to 
deprive the states of any part of their long recognized 
power to regulate combinations in restraint of trade. 
It then concludes that since the petitioners fall within 
the definition of § 1 of the 1937 Act, the Court is not 
called upon to pass upon the validity of the other pro- 
visions of either the 1937 or 1939 Act which might cover 
other combinations not before the Court. 

The cases were argued on April 29th and 30th by Mr. 
Thomas G. Haight and Mr. Frank J. Wideman for 
Buck et al; by Mr. Lucien H. Boggs and Mr. Tyrus A. 
Norwood for Gibbs, et al. 


SUMMARIES 
Federal Procedure; Habeas Corpus—Hearings Before 
Commissioners 

Holiday v. Johnston, 85 Adv. Op. 899, 61 Sup. Ct. 
Rep. 1015, U. S. Law Week, 4343. (No. 14, Orig., de- 
cided May 26, 1941.) 

The petitioner had been indicted in North Dakota 
under § 2 of the Act of May 18, 1934, on two counts, 
one for robbing an insured bank and the other for 
jeopardizing the lives of bank officials in the course of 
the robbery. He pleaded guilty to both and was sen- 
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tenced to 10 years under the first count and 15 years 
under the second, commencing at the end of the sentence 
under the first count. The petition for habeas corpus 
to the California District Court charged unlawful de- 
tention in Alcatraz because.the defendant was tried 
without the advice and assistance of counsel, and the 
court failed to advise him of his constitutional right to 
have counsel, and it also charged that since the two 
counts of the indictment charged, only one offense, the 
defendant was placed in double jeopardy by the two 
consecutive sentences. The district court issued to the 
warden a rule to show cause. A return was made show- 
ing committment pursuant to conviction, accompanied 
by the certificate of the sentencing judge that it was 
his uniform practice to inquire of prisoners charged 
with felonies whether they wanted counsel, and that he 
believed he had so inquired in this case, and the affidavit 
of the deputy marshal that the prisoner had said he 
did not desire counsel. This was traversed and a writ 
was issued directing that the prisoner be produced 
before a United States District Court Commissioner at 
Alcatraz prison. There the Commissioner took the 
prisoner’s testimony. Later he received depositions for 
the respondent; then he reported his findings and con- 
clusions, recommending denial of the application. After 
argument on this report, the judge ordered the writ 
discharged. Both the district court and the circuit court 
of appeals denied petitions to appeal in forma pauperis. 
The Supreme Court then granted certiorari and permis- 
sion to proceed therein in forma pauperis. 

The opinion by Mr. Justice Roserts first considers 
whether the judgment of conviction is reversible on 
account of invalidity of the sentence on the second 
count. It points out that erroneous imposition of two 
sentences for a single offense does not constitute double 
jeopardy, and even if the second sentence is invalid, 
since the petitioner has not finished service of his first 
sentence, he cannot now be discharged from custody 
under the second. To the argument that if the second 
sentence is void, the prisoner may now seek parole under 
the first, the opinion points out that habeas corpus is 
an improper way to reach that opportunity and that 
the remedy is to apply for vacation of the sentence and 
for resentence in conformity with the statute of which 
he was guilty. 

It had been argued that the conviction should be 
affirmed because the allegations of the petitioner were 
insufficient to show a denial of a constitutional right, 
or to rebut the presumption of regularity attaching to 
the record of trial and conviction. The opinion rejects 
this by the observation that a petition for habeas corpus 
should be liberally viewed, and may be amended, and 
that the district judge, in issuing its order to show cause 
indicated his view that the petition was sufficient, which 
constitutes an adjudication that is not reviewable in the 
absence of abuse of discretion. 

The objection that the writ was premature is passed 
over with the observation that it is pressed only if the 
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court finds that no question of the denial of assistance 
of counsel is presented. 

The opinion then examines the principal contention 
of the petitioner that the method of trial before a com. 
missioner of the fact issues presented by the pleadings 
in the habeas corpus proceeding were not in accordance 
with the law requiring such proceedings to be before a 
judge. The court upholds this contention. It points to 
the provisions of the habeas corpus Act (R.S., § 757, 758, 
761) requiring that after return to the writ and pro 
duction of the body of the prisoner to the judge who 
granted it, the “court, or justice, or judge shall proceed 
. . - to determine the facts . . . by hearing the testimony 
and arguments.” It was urged that, although the hearing 
was before a commissioner, nevertheless the writ in effect 
referred the case to the commissioner as a master to take 
and submit testimony and findings for the court’s action, 
and this practice amounted to a hearing before the 
judge within the meaning of the statute, was one of 
frequent occurrence never before criticized by the 
Supreme Court, was convenient, in that it tended to 
expedite disposition of such cases, was in accordance 
with long standing equity practice, and was sanctioned 
by Rule 53(a)(b) of the Federal Rules of Civil Procedure 
which permits references of civil cases to masters. 

All of these arguments are rejected by the opinion, 
which points out that long continuation of the practice 
cannot overcome the plain command of the statute; 
that the point was never made before in cases coming 
to the Supreme Court and it passed without notice; that 
the argument of convenience is for Congress, not the 
courts; and that the argument of expedition seems to 
be negatived by the record in this case since the habeas 
corpus act contemplates a summary proceeding, com- 
pared to which the “comparatively cumbersome and 
time consuming procedure of reference, report” etc. 
seems to be less efficient. It also rejects the analogy to 
the practice of referring equity cases to masters in 
chancery, since the purposes in the two types of cases are 
different, and Congress, knowing the equity procedure, 
prescribed a different method for habeas corpus. The 
argument that Rule 53 of the Federal Rules of Civil 
Procedure sanctions the reference is held to be of no 
assistance in this case since Rule 81(a)(2) of these rules 
requires the practice in habeas corpus cases to be as 
set forth in the statutes, which in this respect prescribe 
a different procedure. 

The opinion concludes by holding that the statutory 
provision could not be disregarded, and the district 
judge should himself have heard the testimony. The 
court therefore remanded the case in order that the 
proper procedure might be followed, noting that it 
expressed no opinion as to the weight or sufficiency of 
the testimony that had been taken, and was leaving the 
issues of fact for determination of the district court. 

The case was argued on May 5th and 6th, 1941, by 
Mr. Charles A. Horsky for petitioner and by Mr. Herbert 
Wechsler for respondent. 
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Federal Statutes—Act of June 28, 1934—Congressional 

Ratification of Administrative Interpretation of Power to 

Require Licenses for Grazing Privileges and Collect Fees 
Therefor 

Brooks v. Dewar, 85 Adv. Op. 904; 61 Sup. Ct. Rep. 
979, U. S. Law Week, 4345. (No. 718, decided May 26, 
1941. 

D saeail had been granted here to review a decision 
of the Supreme Court of Nevada overruling a demurrer 
to a bill which sought to-enjoin the Regional Grazier 
of the United States from barring or threatening to bar 
the respondents, who were for many years breeders and 
graziers and sellers of livestock in Nevada, from grazing 
their livestock within a Nevada grazing district in de- 
fault of payment of certain grazing fees and of their 
holding a license permitting thera to make such use of 
the public land. The demurrer had been based upon 
the ground that the complaint failed to make a case 
upon the merits and on the additional procedural and 
jurisdictional grounds that the suit was against the 
United States, which had not consented to be sued; that 
the Secretary of Interior was an indispensable party; and 
that the state was without power to enjoin a Federal 
officer. The fees and licenses said to be in default were 
established by the Secretary of the Interior. It was 
charged that these fees were not authorized by the Act 
of 1934 under which the Nevada grazing district was 
established. 

The Court’s opinion by Mr. Justice ROBERTS points 
out that the questions of jurisdiction and procedure 
urged by the U.S. Grazier are difficult and the decisions 
on them hard to reconcile, and it holds that since the 
conclusions of the court below on these questions is sus- 
tained by some of these decisions, the court is unwilling 
to base its judgment upon the resolution of conflicts 
touching issues of such grave consequence in a case such 
as this, where “the bill fails to make a case upon the 
merits.” 

The opinion then concludes that the contention of the 
breeders that the Act of 1934 does not authorize the 
Secretary to grant temporary licenses and charge fees 
for them, is without merit, since Congress, with knowl- 
edge that the Secretary was issuing such licenses and 
collecting such fees has repeatedly appropriated money 
coming into the Treasury from them and designated 
under the Act for appropriation to improve grazing 
land, and this both confirms the departmental construc- 
tion of licensing powers under the Act and ratifies the 
action of the Secretary as the agent of Congress in 
administering the Act. 

The case was argued on May 7, 1941, by Mr. Harry 
§. Hall for petitioner and by Mr. Edward J. Ennis for 
respondent. 


Bankruptcy—Tax Priorities—New York City Sales Tax 
City of New York v. Feiring. 85 Adv. Op. 892, 61 
Sup. Ct. Rep. 1028, U. S. Law Week, 4352. (No. 863, 
decided May 26, 1941.) 
Certiorari here presented the question whether the 
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obligation imposed upon sellers by the New York City 
sales tax to pay a tax laid upon receipts from sales of 
personal property and collectable alternatively from the 
buyer or the seller is a “tax” entitled to priority of pay- 
ment in bankruptcy under § 64 of the Bankruptcy Act. 
In proceedings before the referee it appeared the bank- 
rupt had failed to collect from its buyers most of the 
sales taxes due the city as required by the law and the 
issue was raised whether the city was entitled to priority 
of payment of its claim for these taxes over the claims 
of general creditors. 

The opinion by Mr. Justice Stone holds first that 
the question of whether the obligation is a tax within 
the meaning of the bankruptcy law is a Federal ques- 
tion; and that the Act does not indicate any intention 
that the determination of its incidence is to be con- 
trolled or varied by its characterization in the local law. 
However, the local law is examined to ascertain whether 
its incidents are such as to constitute a tax within the 
meaning of § 64. It then reviews various provisions of 
the local law and concludes that although it contains 
provisions which enable the seller to shift the tax burden 
to the purchaser, yet both the vendor and vendee are 
in any event made liable by it for payment of the tax; 
and, thus, a pecuniary burden is laid on the seller as 
well as upon the purchaser which has all the character- 
istics of a tax within the meaning of § 64. 

Mr. Justice Roserts noted his dissent. 

The case was argued on May 7, 1941, by Mr. Paxton 
Blair for petitioner and by Mr. Benjamin Siegel for 
respondent. 


Income Tax—Limitation of Action to Recover Tax 
Collected 


Illegally 
United States v. A. S. Kreider Co., 85 Adv. Op. 946; 


61 Sup. Ct. Rep. 1007, U. S. Law Week 4331. (No. 853, 
decided May 26, 1941.) 

This certiorari was granted to review a question as to 
the relationship between Section 1113 (a) of the Revenue 
Act of 1926 and the Tucker Act (Section 24 (20) of the 
Judicial Code), in respect of the time within which pro- 
ceedings may be brought for the recovery of income 
taxes erroneously or illegally collected. 

The Tucker Act provides generally for a limitation 
period of 6 years for suits against the United States. But 
Section 1113 (a) of the 1926 Revenue Act provides that 
no suit for recovery of any internal-revenue tax shall be 
begun after the expiration of 5 years from the date of 
payment of the tax, unless the suit is begun within 2 
years after disallowance of the part of the claim to which 
the suit relates. 

The Supreme Court, in an opinion by Mr. Justice 
Murpny, concludes that a suit to recover an income tax 
erroneously or illegally collected is governed by the 
limitation prescribed by Section 1113 (a), and not by the 
Tucker Act. 

The case was argued by Mr. Arnold Raum for the 
petitioner, and by Mr. Alexander Levene for the re- 
spondent. 
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DETROIT REGIONAL MEETING, MAY 19, 1941 


Angus McDonald, Lexington, Ky.; W. Henderson Dysard, Ashland, Ky.; Harold W. Dudley, Pontiac, Mich.; John D. B. Luyendyk, Grand Rapids, Mich,; 
Watson Clay, Louisville, Ky.; Philip H. Lewis, Topeka, Kansas; James A. Gleason, Cleveland, Ohio; Lewis F. Powell, Jr., Richmond, Va.; Paul F. 
Hannah, Washington, D. C.; Vernon Burt, Cleveland, Ohio; David Morris, Kalamazoo, Mich.; James E. Miner, Owosso, Mich.; Richard H. Paulson, 
Kalamazoo, Mich.; Bernard J. Moser, Kalamazoo, Mich. 


Back Row Left: Gerald L. Stoetzer, Detroit; Robert E. Bratton, Detroit; James P. Economos, Chicago. 


Back Row Right: Malcolm M. Denise, Detroit; Duane Freese, Detroit. 


Annual Reports from all major of- 
ficers of the Junior Bar Conference 
will be submitted shortly giving an 
accounting of their activity in fur- 
therance of the Conference program. 
The advance announcement for the 
annual meeting in Indianapolis will 
contain these reports. These reports 
merit a thorough analysis and ap- 
praisal by all members of the Junior 
Bar Conference. Every member 
should also make an attempt to at- 
tend this annual meeting at Indian- 
apolis, September 29 to October 3, 
and participate in all of the impor- 
tant sessions. 

The regional meetings which have 
just been concluded were inspired 
from a joint desire to disseminate 
first hand accounts of the Conference 
program and to secure personal re- 
ports of the activities meeting with 
the greatest interest from the younger 
lawyers in the various sections of the 
country. The benefits derived from 
these meetings will result in greater 
dividends to the general membership 
of the Conference. 

The most inspiring event on every 
regional meeting program attended 
by Junior Bar executives were the 
friendly and encouraging words spok- 
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en by President Lashly. Mr. Lashly 
stated that: “You must say to the 
young lawyer that this is an oppor- 
tunity for you to help yourself.” 


Work to Continue 


Chairman Lewis F. Powell, Jr., 
Richmond, stated that the comple- 
tion of certain phases of the program, 
the rendering of reports and the 
planning for the Indianapolis session 
are not signals for the cessation of 
activity by the State Chairmen and 
their numerous assistants. Public In- 
formation programs must continue 
and new members secured. 

The complete personnel of the Ar- 
rangements Committee for the an- 
nual meeting now reads as follows: 
Chairman, Harold Bredell; Vice- 
Chairmen, Julius Birge, David L. 
Chambers, Jr., Francis M. Hughes, 
James K. Northam, Charles M. Wells, 
Milton Elrod, Jr., Elbert Gillion and 
Walton M. Wheeler, Jr., all of In- 
dianapolis and John E. Hurt of Mar- 
tinsville. 

The Program Committee consist- 
ing of James Gleason, Cleveland, 
Chairman, Willett N. Gorham, Chi- 
cago, and Julius Birge, Indianapolis, 
held an all day meeting in the con- 





vention city on Thursday, June 5th, 
for the purpose of furthering the 
plans for the September meeting. 


Public Information Program 
The activity has been increased in 
certain localities where the Public In- 
formation Program has heretofore 
been in low gear. National Director 
Paul Hannah is planning to encour 
age this tendency by supplying an 
additional amount of helpful library 
material to the state and local direc. 
tors. Radio programs are in progress 

in various parts of the country. 


Restatement of Law 

Mrs. Mildred Gott Bryan, Wash- 
ington, D. C., Chairman of the Com 
mittee on Restatement of Law, rep 
resented the Conference at the am- 
nual meeting of the American Law 
Institute held on May 6th. She re 
ports that members of the Junior Bar 
Conference are now engaged in mak- 
ing annotations on Restatements of 
Agency, Property, Restitution, Torts 
and Trusts in several states. 

Procedural Reform Surveys 

Paul B. De Witt, Des Moines, Na 
tional Director, announces the pub 
lication of the results of the New 
York Survey on Procedural Reforms 
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Quarterly. Professor John McDon- 
aid is the author. The Connecticut 
survey is to appear in the Yale Law 
Journal. 

As the surveys in each state reach 
their final stages, more attention is 
being directed toward the job of ac- 
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quainting the many young lawyers 
with the reforms suggested by this 
research. President Lashly and Judge 
John J. Parker have repeatedly ex- 
pressed the opinion that the ulti- 
mate success of this program of Im- 
provement in the Administration of 
Justice will depend on the effort put 


forth by the younger lawyer in secur- 
ing its acceptance and approval by 
members of the profession. The ways 
and means required to advance this 
cause will receive serious considera- 
tion at the Indianapolis meeting. 


James P. Economos, Secretary. 





NOMINATIONS FOR EXECUTIVE COUNCIL 


Attention of Members of ag 2d 
Bar Conference Residing in 
First, Second, Third, Fourth, "Fifth, 
and Sixth Federal Judicial Circuits: 
Pursuant to Section 4B of Article 
IV of the By-Laws, you are hereby 
notified that the members of the 
Junior Bar Conference residing in 
the First, Second, Third, Fourth, 
Fifth, and Sixth Federal Judicial 
Circuits (hereinafter referred to as 
Council Districts) may nominate 
candidates for the office of member 
of the Council from each of said 
Council Districts by written petition 
specifying the office for which nomi- 
nated and containing the names of 
at least twenty endorsers, all of 
whom are residents of the respec- 
tive judicial circuits. The petition 
can state briefly a biographical 
sketch of the background and quali- 
fications of the candidate. It shall 
be submitted to the Chairman, 
Lewis F. Powell, Jr., Electric Build- 
ing, Richmond, Virginia, not later 
than September 13, 1941. At the 
first session of the annual meeting, 
the Chairman of the Conference 





shall deliver to the Chairman of 
the Nominating Committee all pe- 
titions submitted pursuant to these 
provisions. 

The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, as well as re- 
ceive names of other candidates and 
report its council nominees at the 
same time and place, and in the 
same manner that it reports the 
nominations for the officers of the 
Conference. Other nominations for 
the Council may be made from the 
floor following a report of the 
Nominating Committee. The elec- 
tion of Council members shall take 
place at the same time and place, 
and in the same manner as the 
election of officers. 


TERM OF OFFICE: The term of 
office of the Council members elect- 
ed at the Indianapolis Annual Meet- 
ing shall begin with the adjourn- 
ment at the close of the annual 
meeting at which elected and end- 
ing with the adjournment at the 
close of the second succeeding an- 


nual meeting next following the 
election, and until their respective 
successors shall be elected and 


qualify. 


ELIGIBILITY: The person nomi- 
nated shall be a resident of the Cir- 
cuit for which he is nominated and 
provided that during his term of 
office, he shall not become ineligible 
for membership in the Conference. 
The membership of a member of 
the Conference shall terminate at 
the conclusion of the calendar year 
in which the member attains the age 
of thirty-six years, or upon his ceas- 
ing, prior to that time, to be a 
member of the American Bar As- 
sociation. No person shall be eli- 
gible for election as a member of 
the Executive Council if he is a 
member of the Council and has been 
such member for a period of three 
years or more. 


James P. Economos, Secretary 
Junior Bar Conference of the 
American Bar Association 


CHOOSING A LAW SCHOOL 


NDER date of May 15, 1941, the 

Section of Legal Education and 
Admissions to the Bar of the As- 
sociation is sending out an interest- 
ing pamphlet entitled “Choosing a 
Law School.” 

Some interesting facts are dis- 
Closed by this pamphlet. Thus it 
appears that law school attendance 
today is about three times that of 
1900. At that time the accepted 
method of training by study in an 
office was still much in vogue. On 
this point the pamphlet says: 

“Today the importance of getting the 
best law school training available is wide- 
ly recognized, while the number of can- 
didates admitted after being trained only 
through an office clerkship has dwindled 
until it is now something less than five 
per cent of the total. Almost everyone 


who intends to be a lawyer today goes 
to law school.” 
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The American Bar Association 
Standards of Legal Education were 
adopted in 1921 and have since be- 
come the accepted standards of the 
profession. Under these standards 
an “approved law school” is one with 
the following characteristics: 


(1) an entrance requirement of two 
years of college education; 

(2) a three-year course in the case of a 
full-time school or a four-year course 
for a part-time school, i.e. one where 
classes are held in the late afternoon 
or evening; 

(3) an adequate library, which has been 
interpreted to mean one of not less 
than 7,500 usable volumes; 

(4) a minimum of at least three full- 
time teachers or one to every one 
hundred students; 

(5) an adequate physical plant for car- 
rying on law school work; 

(6) operation as a non-profit educational 
institution on a non-commercial 
basis; 


(7) reasonably adequate facilities and 
maintenance of a sound educational 


policy. 

Out of 180 law schools in the 
United States in 1940, 104 met these 
standards and were on the approved 
list of the ABA. In that year there 
were 34,500 law school students in 
the country, and of these about 65% 
attended the approved law schools. 

The officers of the Section on Legal 
Education and Admissions to the 
Bar are: W. E. Stanley, Wichita, Kan- 
sas, Chairman; Charles W. Racine, 
Toledo, Ohio, Vice-Chairman; Wil- 
liam Taylor Muse, Cambridge, Mass., 
Secretary. The Adviser to the Section 
is Laurence W. DeMuth, of the Uni- 
versity of Colorado Law School, 
Boulder, Colo. 
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RESULTS OF ELECTION FOR STATE DELEGATES 


N June 21, 1941, the Board of Elections met at 
O the Headquarters of the Association, canvassed 
the ballots, and announced the results of the 
balloting for State Delegates. In sixteen jurisdictions 
delegates were elected for the regular three-year term 
beginning at the conclusion of the 1941 Annual Meet- 
ing of the Association. Five of the same states also voted 
for delegates to fill vacancies in the term to expire at 
the conclusion of the next Annual Meeting. One state 
—Illinois—voted for a delegate to fill the vacancy in 
the term to expire at the conclusion of the 1942 Annual 
Meeting. 
In the seventeen jurisdictions there were only three 


in which two or more candidates had been nominated 
by petition for the same term of office. Of those elected, 
seven succeed themselves. There were 11,633 ballots 
mailed to the members in good standing in the seventeen 
jurisdictions, of which 4,517 ballots were returned. Be. 
cause of the time required for transportation of mails 
to and from the Territorial Group, the time for closing 
the polls for voting in that jurisdiction was fixed at 
July 18, 1941. This report does not include the Terri- 
torial Group in the figures mentioned, and the results 
of that election will be announced later. 

The official report of the results of the election is as 
follows: 


ELECTION FOR STATE DELEGATES - 1941 


Jurisdiction Delegate Elected 


Alabama William Logan Martin 
Guy Richards Crump 


Cody Fowler 


California 
Florida* 
Hawaii Benjamin L. Marx 
Illinois R. Allan Stephens 
W. E. Stanley 
Blakey Helm 


Joseph N. Welch 
Joseph F. O’Connell 


Charles M. Hay 


Pearce C. Rodey 
Pearce C. Rodey 


Kansas 
Kentucky 


Massachusetts* 


Missouri* 
New Mexico 
North Carolina Francis E. Winslow 


North Dakota Harrison A. Bronson 


Harrison A. Bronson 
Bernard J. Myers 
Mitchell Long 

George H. Armistead, Jr. 


Olin M. Jeffords 
Deane C. Davis 


Pennsylvania 


Tennessee 


Vermont 


Virginia Thomas B. Gay 


Wisconsin Ray B. Graves 


Springfield 
Wichita 122 
Louisville 165 


Boston 
Boston 


St. Louis 


Albuquerque 
Albuquerque 


Knoxville 
Nashville 


Rutland 
Montpelier 


Richmond 


Votes 
received 


Birmingham 121 
Los Angeles 459 
Tampa 157 


Honolulu 7 


(Vacancy) 710 


(Vacancy) 439 
(3 Year Term) 294 


234 


(Vacancy) 5 
(3 Year Term) 5 


Rocky Mount 


Grand Forks 
Grand Forks 


(Vacancy) 
(3 Year Term) 


Lancaster 


(Vacancy) 
(3 Year Term) 


(Vacancy) 
(3 Year Term) 


Wisconsin Rapids 


*States in which there was more than one nominee by petition. 
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[The June issue of the JouRNAL contained a splendid 
paper by The Rt. Hon. Sir Wilfrid Arthur Greene, P.C. 
on “War and the Common Law,” being an address which 
he delivered before the Bar of the City of New York. 
Many state and local bar associations throughout the 
country have since had the pleasure of seeing the Master 
of the Rolls in person and visiting with him. He has 
made a splendid impression everywhere through the 
country. The following item clipped from the May, 
1941, issue of the Scottish Law Review about the cur- 
rent visit of the Master of the Rolls to America, will be 
read with interest. The incident mentioned about the 
delay in the dinner given by a “once-famous lawyer” of 
Chicago to Chief Justice Coleridge is no doubt slightly 
apocryphal; since the seizure by the sheriff of the “eat- 
ables” set for a dinner in a private house sounds rather 
fantastic to an American lawyer. The story is only 
intended to add local color te the item and no doubt 
there was plenty of that in Chicago in the ’80’s when 
Lord Coleridge made his visit. Ep.] 

“It will have been noticed from the press that the 
Master of the Rolls, Sir Wilfrid Greene, is shortly to 
visit the United States to attend some legal functions. 
We could have no more admirable ambassador, if so 


THE VISIT OF THE MASTER OF THE ROLLS 





he may be termed, to represent English law and the 
English judiciary, for, not only is he a great lawyer and 
judge, but likewise a great scholar—a profound classical 
expert—and we feel certain that in the States he will 
receive a very cordial welcome. In the past more than 
once some of our prominent members of the Bench and 
Bar have visited the States in a kind of official capacity, 
that is to say, to represent English law at various func- 
tions across the Atlantic. It may be recalled that Lord 
Coleridge, when Chief Justice was one of the visitors, 
being accompanied by Lord Bower, Sir James Hannen, 
and Sir Charles Russell. Lord Coleridge after his return 
had an amusing experience to relate. It appeared that 
in Chicago he was entertained at dinner at the house of 
a once-famous lawyer. At the outset, however, there 
was an ominous pause, and a little later it transpired 
that this was due to all the eatables having been seized 
by a Sheriff-officer put in by a creditor of the host! In 
recalling the incident, the Chief Justice said that it 
flashed through his mind—what if the guests, as well as 
the viands, were liable to be taken in execution! Happily 
no such contretemps ensued. Nor will any of the kind be 
met with by the present Master of the Rolls.” 


SEAL OF SUPREME COURT 


HE February, 1941, cover of the Journal attracted 

considerable attention, partly because of a good 
photographic reproduction of the Seal of the Supreme 
Court now in use. Page IV of that issue contains an 
historical minute about the original Seal of the Court. 
On the first day on which the Court did business after 
its formal organization, February 3, 1790, the Court 
adopted an order which provided that: 


“The Seal of the Court shall be the arms of the United States 
engraved on a piece of steel the size of a dollar with the words 
in the margin, “The Seal of the Supreme Court of the United 
States’.” 


Antiquarian-minded lawyers will be interested in the 
adjoining picture. It is a recent photograph of the 
original Seal of the Court with its complete mechanism, 
taken especially for the JouRNAL. Probably few lawyers 
know that the original Seal of the Court, now 150 
years old, is still preserved in good condition and still 
fewer lawyers have seen it and examined it. That was 
a privilege recently accorded the JouRNAL’s representa- 
tive. The seal and its mechanism all intact is now kept 
ina vault in the custody of Hon. Thomas E. Waggaman, 
Marshall of the Court. It was through his interest and 
kindness that the JouRNAL was able to have this picture 
taken. Those who are interested further in the history 
of the original seal will find an account of it in “The 
Supreme Court, Its History and Centennial, 1891,” by 
the late Hampton L. Carson of Philadelphia. 
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Bar Association of 
Arkansas 


HE 44th Annual Meeting of the 
Bar Association of Arkansas was 
held at Hot Springs National Park, 


Henry Moore, Jr. 
President, Bar Association of Arkansas 


Arkansas, May 2 and 3. Retiring 
President N. J. Gantt, Jr. of Pine 
Bluff, Arkansas, delivered an address 
on “The Lawyer’s Opportunity.” 
The Hon. J. N. Heiskell, Editor of 
the Arkansas Gazette, spoke to an 
overflow meeting on “The New 
American Revolution.” At the ban- 
quet Dr. J. S. Waterman, Dean of 
the University of Arkansas Law 
School, was toastmaster and Prof. 
Robert J. Farley of Tulane Univer- 
sity Law School, New Orleans, was 
the principal speaker. 

Officers for the year 1941-42 are: 
Henry Moore, Jr., Texarkana, Pres- 
ident; Cecil Shane, Blytheville, Vice- 
president; Roscoe R. Lynn, Secretary; 
Terrell Marshall of Little Rock, Ex- 
ecutive Secretary. 


TERRELL MARSHALL 
Executive Secretary 


Florida State Bar 


HE 1941 annual meeting of the 

Florida State Bar Association held 
in Tampa, March 27 to 29, was the 
largest in point of attendance of any 
of the 34 conventions held by that 
organization. There were over 600 
in attendance. The first day was 
given over to the Conference of Dele- 
gates of Local Bar Associations which 
gave careful study to the various bills 
covering legislation desired by the 
Bar. 

Visiting attorneys addressed the 
convention as follows: Raymond T. 


Robert R. Milam 
President, Florida State Bar Association 


Johnson, Professor of Law, Washing- 
ton and Lee University; Hon. Bo- 
litha J. Laws, Associate Justice, Dis- 
trict Court of the United States for 
the District of Columbia; Hon. 
Alfred C. Lockwood, Chief Justice 
Arizona Supreme Court, and Jacob 
M. Lashly, President of the American 
Bar Association. 

The convention went on record as 
asking the Supreme Court of Florida 
to immediately adopt the American 
Bar Association standards of ad- 
mission. 

Robert R. Milam of Jacksonville 


was unanimously named president 
for the year 1941-42. 

The convention established a ful] 
time executive secretary's office ip 
Tallahassee with its former pres. 
ident, Ed R. Bentley, in charge. 


Ep R. BENTLEy, 
Executive Secretary, 


Illinois State Bar 


Association 


HE 65th annual meeting of the 

Illinois State Bar Association was 
held in Urbana, June 11 to 13. One 
of the outstanding features of the 
meeting was the various items on the 
“How Illinois Lawyers Practice Law’ 
program. It began with a sort of 
dramatic presentation along “movie” 
lines of how a modern lawyer should 
equip his law office. It was presented 
under the direction of Kaywin Ken 
nedy of Bloomington and was % 
good a feature that it was reproduced 
on the third day of the meeting. The 
“How to Practice” series on the pro 


Benjamin Wham 
President, Illinois State Bar Association 


gram carried through two full days 

One of the most entertaining items 

during the session was “Quiz the 
(Continued on page 464) 
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Experts” at which John D. Black of 
Chicago, past-president of the Illinois 
Bar Association, presided. This item 
too was so good that it was given 
twice. The “How” series was con- 
cluded by a dramatic presentation 
of “The Illinois Lawyer Reaches the 
United States Supreme Court,” in 
which Major Edgar B. Tolman of 
Chicago and Cairo Trimble of 
Princeton, both past-presidents of 
the association, were the participat- 
ing characters. 

‘At an informal dinner on the eve- 
ning of the second day’s session, 
Dean Albert J. Harno, retiring presi- 
dent of the association, delivered an 
inspiring address about the changing 
aspects of the law and the practice 
of the law. The banquet which closed 
the session saw the installation of 
Benjamin Wham of Chicago as presi- 
dent for the year 1941-42. The ad- 
dress that evening was given by Hon. 
Bolitha J. Laws, Judge of the Dis- 
trict Court of the United States for 
the District of Columbia. 


Bar Association of 


Kansas 


HE BAR ASSOCIATION of the 

State of Kansas held its Fifty- 
ninth Annual Meeting at Topeka, 
May 23 and 24. The Kansas asso- 
ciation is a voluntary organization, 
and its membership at this meeting 
reached the highest point in the 
history of the organization. 

On Friday, W. E. Stanley, president 
of the association, gave an address. 
The meeting also heard an address 
entitled “Judicial Administration” 
given by Hon. John J. Parker, Fourth 
Circuit Court of Appeals, Charlotte, 
North Carolina. President Jacob M. 
Lashly of the American Bar Asso- 
ciation also delivered an address 
entitled “Responsibility of the Bar 
in a Changing World.” 

The fifty-ninth annual banquet of 
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Bernard L. Sheridan 


President, Bar Association of the 
State of Kansas 


the association was held Friday eve- 
ning. President Stanley presided and 
introduced notable guests from the 
American Bar and the State Bars of 
Nebraska, Missouri, Oklahoma and 
Iowa. Addresses were given by Hon. 
Hugo T. Wedell, Justice of the 
Kansas Supreme Court, W. F. Lille- 
ston, Wichita. Mark McGee of Ft. 
Worth, Texas. 

New officers of the Association are: 


Bernard L. Sheridan, Paola, Presi- 
dent; Charles D. Welch, Coffeyville, 
President-Elect; E. C. Flood, Hays, 
Vice-President; Robert M. Clark, 
Topeka, Secretary-Treasurer. 


Rosert M. CLark, 
Secretary-Treasurer. 


Louisiana State 


Bar Association 


HE 44th annual meeting and the 

last meeting of the voluntary Lou- 
isiana State Bar Association was held 
in Lake Charles, La., April 18, 1941. 
At that meeting the “old” association 
was dissolved and the “new” associa 
tion which had been created by the 
Supreme Court in October, 1940, 
pursuant to Act 54 of 1940, was set 
up and established. 


In view of its historic interest, 4 
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Daniel Debaillon 
President, Lovisiana State Bar Association 


short account of the “old” association 
is here given. On May 13, 1847, the 
“Association of the Bar of New Or- 
leans” was formed by outstanding 
members of the Bench and Bar of 
that city. In 1855 the association was 
incorporated under the name of the 
“New Orleans Law Association” for 
the purpose of establishing a library 
and promoting the interests of the 
Bar. In 1899 the charter of 1855 was 
amended and the name of the asso- 
cation changed to the “Louisiana 
Bar Association.” 

Here we have almost one hundred 
years of useful work for this associa- 
tion. The late Henry Plauche Dart, 
who was the first president of the 
“Louisiana Bar Association,” made 
some interesting and historical refer- 
ences in his annual address in 1898. 
He said among other things in speak- 
ing of the organization of the New 
Orleans Association in 1847: 


“The organization of the law associa- 
tion received no attention at all from the 
press for news had just arrived of the 
Battle of Cerro Gordo and the town was 
illuminated in honor of the victory... . 
The same paper also noticed that Daniel 
Webster of Massachusetts was expected 
and the lawyers were advised to enter- 
tain him at Milneburg, at an inn there 
situate, where, it was intimated, the fish 
was fresh and the liquor admirable. 

“The old minute book still in existence 
tells somewhat of the fears and troubles 
of those times, and here and there we 
read the results of great discussions.” 


On March 12, 1941, the Supreme 
Court organized the “new” Louis- 
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iana State Bar Association under the 
rule-making power of the Court. The 
first officers of the new organization 
for the year 1941-42 are: President, 
Dan Debaillon; Vice-President, Le- 
Doux R. Provosty; Secretary-Treas- 
urer, Charles Payne Fenner, Jr. 


CHARLES PAYNE FENNER, JR., 
Secretary-Treasurer 


North Carolina Bar 


Association 


HE 43rd annual meeting of the 

North Carolina Bar Association 
was held at Greensboro, North Caro- 
lina, May 16th to 18th. The principal 
speakers on the program were Hon. 
Frank M. Drake, Louisville, Ken- 
tucky, Hon. Hamilton C. Jones, 
Charlotte, North Carolina, Hon. 
John J. Parker, Senior Circuit Judge, 
Fourth Circuit Court of Appeals, and 
Hon. Willis Smith, Raleigh, North 
Carolina. 

The annual banquet was presided 
over by Judge Jones, retiring presi- 
dent. The principal speakers at the 
banquet were Judge W. C. Harris of 
Raleigh, Hon. Robert H. Barton, Jr. 
of Richmond, Virginia, and C. R. 
Horton of Greensboro. 

The committee on the Junior Bar 
had a full program which was pre- 
sided over by Calvin Graves, Jr. of 
Winston-Salem. 

The officers for 1941-42 are: presi- 
dent, Willis Smith, Raleigh; vice- 
presidents, Judge Earl Rives, Greens- 
boro, Judge Robert H. Sykes, Dur- 
ham, and Emmet H. Bellamy, Wil- 
mington; secretary-treasurer, Alston 
Stubbs, Durham. Mr. Smith, the new 
president, is a member of the Board 
of Governors of the American Bar 
Association for the Fourth Circuit. 
His picture appears in the May, 1941, 
issue of the Journal. 


ALSTON STUBBS 
Secretary-Treasurer 
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THE LAST OF 
THE DUTCH 
PATROONS ... 


.-- wrote a letter in 1824 that estab- 
lished a “school to promote the 
application of science to the com- 
mon affairs of life.” 

In so doing, Stephen Van Rens- 
selaer aided the future development 
of his country and at the same time 
established a living monument to 
his name. 

Since then, other far-sighted men 
and women have contributed sub- 
stantially to the school Van Rens- 
selaer founded. They, too, built 
enduring memorials to their loved 
ones. 

Perpetuation of a name is best 
accomplished by linking it with a 
permanent, effective educational 
program. Let us send you further 
information that may prove useful 
to you or to your customers. 


RENSSELAER 
POLYTECHNIC INSTITUTE 
Troy, New York 
The Oldest School of Technology 
in any English-Speaking Country 
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OPINION No. 217 
Filed March 15, 1941 


DIVISION OF FEES—(1) An arrange- 
ment whereby a lawyer takes over the prac- 
tice of a lawyer called for service under the 
Selective Training and Service Act of 1940 
and agrees to complete pending matters and 
render professional services to regular cli- 
ents of the lawyer called to the service and 
to divide the fees realized with the latter, 
is not within the inhibition of Canon 34. 

(2) Where practical, such division should 
be made in conformity with a plan adopted 
and supervised by an organized bar asso- 
ciation. 


A number of bar associations have 
inaugurated plans to take care of and 
conserve the practice of lawyers called 
for military service under the Selec- 
tive Training and Service Act of 1940 
during the periods of military service 
of rm lawyers. Under certain plans, 
a panel of lawyers is created by the 
bar association from which the law- 

er called for service may select a 
awyer to take over his practice. In 
other cases, the lawyer called for serv- 
ice simply chooses another lawyer to 
take over his practice. 

The question arises whether a law- 
yer so selected may divide the fees re- 
ceived with the lawyer called for 
military service other than upon a 
basis of service or responsibility. 

The opinion of the Committee was 
stated by Mr. PHILLips, Messrs. 
Brown, Houghton, Miller, Drinker, 
Brand, and Jackson concurring. 

Canon 34, as amended September 
30, 1937, reads as follows: 

“No division of fees for legal services 
is proper, except with another lawyer, 
based upon a division of service or re- 
sponsibility.” 

The last clause of the Canon was 
aimed at the evil of compensating a 
lawyer who renders no service and 
assumes no responsibility, for for- 
warding or directing legal business 
to another lawyer. It was directed at 
what is commonly known in the pro- 
fessions as “fee splitting.” 

The > cane here presented arises 
not in the ordinary situation, but be- 
cause of a national emergency. Many 
young lawyers will be called for mili- 

service. Lawyers who are not 
called should, and will, serve their 
country in other ways. The plan for 
conserving the practice of lawyers 
called for military service serves a 
commendable and desirable objec- 
tive. A lawyer who takes over the 
practice of a lawyer called to the serv- 


PROFESSIONAL ETHICS COMMITTEE 


ice does so, not for the purpose of ob- 
taining professional employment, but 
to serve his profession and aid his 
brother lawyer who is called for 
military service. In so doing he in- 
directly serves his country during the 
national emergency. For him volun- 
tarily to pay over to the lawyer called 
to service a larger portion of the fees 
realized than the service rendered 
and responsibility assumed by the 
latter would warrant, does not in our 
opinion violate Canon 34. 

We are of the opinion that it is 
desirable where practicable, that such 
divisions should be made in conform- 
ity with a plan adopted and super- 
vised by an organized bar association. 


OPINION No. 218 
Filed March 15, 1941 


REPRESENTATION OF CONFLICT- 
ING INTERESTS—It is improper for a 
lawyer, the solicitor of a trust company 
which is a stakeholder of an escrow de- 
posit of funds of its depositor claimed by 
a third party, to accept a retainer and act 
as lawyer for such third party. 


A member of the American Bar 
Association has requested our opin- 
ion on the following case: 

After a conference between the 
trust officer of a trust company, the 
solicitor for the trust company, and 
the lawyer for a depositor, in which 
the entire merits of a matter were 
discussed, the trust company accepted 
an escrow deposit in which a third 
party claimed an interest, to be dis- 

sed of in accordance with the re- 
sult of a court action to be started by 
lawyer for the depositor. 

Is it ethical for the solicitor for 
the trust company thereafter to ac- 
cept a retainer and act as lawyer for 
the said third party in that specific 
court action when instituted? 

The committee’s opinion was 
stated by Mr. DRINKER, Messrs. Phil- 
lips, Houghton, Brown, Miller, and 
Brand concurring. Mr. Jackson was 
not present. 

Canon 6 precludes the representa- 
tion of conflicting interests, except 
by express consent of all concerned 
given after a full disclosure of the 
facts. 

In the case stated, the trust com- 

ny, of which the lawyer in question 
is the solicitor, was the depositee of 
the fund in question. At the confer- 
ence referred to, at which the entire 
merits of the matter were discussed, 
the lawyer for the depositor had a 
right to assume that the counsel for 
the trust company, in which his cli- 












ent’s fund was deposited, would at 
least be neutral. It would, accordi 
ly, be unethical for the solicitor of the 
trust company to represent the 
claiming the fund adversely to the 
trust company’s depositor. 

See Opinions 83 and 86. 


Judicial Nominations 


Denying the claim that to aban- 
don the direct election of judges is 
to turn our backs on democracy, the 
American Bar Association’s commit 
tee on judicial selection and tenure 
is reviving its campaign for a system 
in all states that will eliminate polit- 
ical campaigning by candidates for 
the bench. 

The committee, which will report 
on the results of its work at the 
Association’s annual convention at 
Indianapolis this fall, is seeking sup- 
port for its plan from state and local 
bar organizations in states that have 
the elective system. 


Change Needed in Cities 

In the smaller communities where 
all lawyers are well known to the 
people, direct election works with 
fair satisfaction, according to Hon. 
John Perry Wood, Los Angeles, 
chairman of the committee, who says: 

“But in the more populous areas, 
with numerous judicial offices to be 
filled and usually a flock of candi- 
dates for each office, it has become 
practically impossible for the elec 
torate to secure information ade- 
quate to intelligent voting. 

“With increasing frequency the 
judicial office goes to the man who 
is the most persistent handshaker, 
who is willing to toot his horn the 
loudest. . . . Even those judges who 
have served the people ably and fear- 
lessly are compelled to waste their 
time and strength and spend large 
sums in competition with untried 
but ambitious and politically-mind- 
ed candidates.” 





SOUVENIR COPIES 
“HUGHES” NUMBER 
Members may wish to order 
extra copies of this issue of 
the Journal, to send as souve 

nirs to their friends. 


See page 405 
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Examining Board for 


Federal Lawyers 


HE June Journal (p. 361) con- 

tained an item about “Civil Serv- 
ice for Government Lawyers.” It was 
there explained that by Executive 
Order of April 23, 1941, there had 
been covered into the Classified Civil 
service the great majority of lawyers 
employed by the Federal Govern- 
ment. The total number of lawyers 
in government service as of May 15, 
1939 was 5,368, of which 936 were 
already under Civil Service and 4,432 
were brought under Civil Service by 
the recent order. 





The Executive Order of April 23rd 
authorized the appointment of a 
“Board of Legal Examiners” to carry 
out the purposes and intent of this 
new and important step with regard 
to legal personnel in the government 
service. On June 16th the names of 
ihe new Board were announced in 
Washington. This Board which will 
have charge of the principal legal 
examinations for the Federal Civil 
Service Commission consists of the 
Solicitor General of the United States 
and the Principal Examiner for the 
Federal Civil Service Commission as 
ex-officio members, together with 
nine other members appointed by the 
President, five from the chief law 
offices of the executive departments, 
two as representatives of the prac- 
ticing profession, and two as repre- 
sentatives of the teaching profession. 
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On behalf of the law offices of the 
chief executive departments, repre- 
sentatives have been named for the 
RFC, for the Department of Justice, 
for the Treasury General Counsel, 
for the Interior Department, and for 
the Labor Department. Representa- 
tives named for the teaching profes- 
sion are Paul Hays, of the Law 
School of Columbia University and 
Maurice T. Van Hecke, Dean of the 
Law School of the University of 
North Carolina. Representing the 
practicing profession are Marion 
Smith of Atlanta, Georgia, and Philip 
J. Wickser of Buffalo. Solicitor Gen- 
eral Francis Biddle will serve as 
Chairman of the Board. 
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It isn’t likely that a manufacturer would 
willingly detour choice business away from his 
own door to his competitors. But, if fire should 
close down his plant, the net result would be 


just the same. 


To guard against shutdowns of this kind, 
call in an IRM fire-prevention engineer. His 
specialty is reducing fire hazards so thoroughly 
that property owners can obtain IRM coverage 
and keep their fire insurance costs down. 


The fact that IRM has returned 25% of the 
annual premiums to policyholders every year 
since the group was organized, and has a record 
for meeting claims promptly when losses do 
occur, adds up to this: IRM provides sound 
indemnity at minimum cost. 


The property in which you are interested 
may already be in condition to meet IRM’s 
inspection standards. If not, an IRM fire-pre- 
vention engineer will make suggestions for im- 
proving the risk. For greater protection and 
peace of mind, send for him. 


IMPROVED Risk MUTUALS 


60 JOHN STREET, NEW YORE 


A nation-wide organization of old established, 
standard reserve companies writing the follow- 
ing types of insurance: Fire * Sprinkler Leak- 
age * Use and Occupancy * Tornado and 
Windstorm ¢ Earthquake « Rents * Com- 
missions and Profits * Riot and Civil Commo- 
tion * Inland Marine. 

























































TWO PROFITABLE 
MONTHS AHEAD 


No more court until fall. July 
and August ordinarily are quiet 
months for attorneys. But, by plan- 
ning, you can make these months 
profitable and still have time for 
a vacation. Depositions can be 
taken this summer for use at the 
next term. In certain cases an order 
of reference can be secured and the 
evidence taken while court is not in 
session. Skilled shorthand report- 
ers, members of the NATIONAL 
SHORTHAND REPORTERS 
ASSOCIATION, are available 
for such work and will respond 
promptly on call. 


Louis Goldstein, 


Secretary, 


150 Nassau St., 
New York City. 














TO OUR READERS 


When writing to our advertisers, 
the Jourwna.. 


please mention 
Thanks. 











bi if # 
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VERNON W. MeCOY 
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location; right in the heart of the business, 
shopping and theatre district, yet with 
beautiful parkways on two sides which 
makes for coolness and quietude. Parking 
and aarage adjacent. 


Comfortable Rooms from 4j50 


SPECIAL SUITES FOR FAMILIES 
WEEKLY ‘a MONTHLY RATES 


N---LENOX 


MADISON AVE. AT GRAND CIRCUS PARK 


‘BEST HOTEL LOCATION 






y 3 , to 
REAL Hospitality 


“DETROIT 


Hotels of character and comfort 
with a most unusual downtown 


orn ONY HOTEL 
























CLASSIFIED 








BOOKS 
FOR SALE SOUTHERN 99-105 $10.00 
Southeastern 121-135 $20.00. Jounw R. Mara 


2709 Lucas Drive, Dallas, Tex 
Sold and Traded 


law book dealer, 
Law Books Bought, 

OLD DEEDS, ESTATE PAPERS, SALE BILLS 
up to 1875 wanted. All states BALDWIN’'S 
Boox Snor, 924 weenie Street, Wilmington, Del 


HEADQUARTERS FOR U. S. GOVERNMENT 


Documents and Reports. LurHer M. Cornwa 
Company, 723 1ith Street, N.W Washing 
ton, D. C. 

LAW BOOKS BOUGHT AND SOLD: COM- 


plete libraries and single sets. Clark Boardman 
Co., Ltd., 11 Park Place, New York City. 


USED LAW BOOKS BOUGHT AND 
State Reports, Reporter System units, 


SOLD 
Digests 














Amer. Law Reports, Text-Books, Encyclopedias, 

etc. Correspondence solicited. R. V. Boyre, Col 

cord Bldg. Oklahoma City, Okla 

COURT REPORTS, LAWS TEXTS 
Attorney general and bar reports, law journals 

Lists free. Orton Boox Service, Fort Smith, 

Ark. 

USED LAW BOOKS OF EVERY DESCRIP 
tion—-Bought and sold. Josern Mitcuet., 5738 

Thomas Ave., Philadelphia, Pennsylvania. 

LAW BOOKS EXCEPTIONAL PRICES 
Complete assortment, sets and texts Law 

libraries appraised and bought. Nationat Law 

Lisrany Appratsat Assn., 538 S. Dearborn St 


Chicago, Ill. 

NORTHEASTERN REPORTER 
at $1.00 per volume 
Congress 





FOR SALE 

1-189, fair to good condition, 
delivered. Gammet’s Boox Srore, 911 
Austin, Texas 
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RATES 
10 cents per word for each insertion; 
minimum charge $1.20 payable in ad- 
vance. Copy should reach us by the 15th 
of the month preceding month of issue. 








HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hoox, 13 Snowden Road, Bala-Cynwyd, Pa 





UNITED STATES GOVERNMENT PUBLI 

ations at regular Government prices. No de 
posit—Immediate Service—Write Nationa Law 
Boox Company, 1110—13th St. N. W., Washing 
ton, J 


LAW OFFICE ORGANIZATION BY REGI 
nald Heber Smith. A complete book on neces 
essentials for all attorneys. Reprint of four 











sary 
articles from May, June. July, August, 1940 
issues. Price 25c. A. B. A. Journnat, 1140 
North Dearborn St., Chicago 
ROBES 
JUDICIAL ROBES PRICES MEETING 
your budget. Leaflet mailed. Linpner, 425 
AB. Seventh Ave., New York City. 
RESORTS 
SKY MEADOWS RANCH — THE TRUE 
West. Modern for your comfort—-Western for 
your enjoyment — Excellent cuisine —- Accommo 


dations limited; catering to A B A members. Write. 
Sxy Meapows Rancs—-Encampment, Wyoming. 





MISCELLANEOUS 


APPRAISALS AND LiQt [DATIONS AN 


tique and modern furnis s anywhere in 
United States, single items or entire co »llections 
and estates. Highest references. Torrey 
Littte, Auctioneer and raiser Marshfield 
Hills, Mass. 
ANY MARKETABLE SECURITY BOUGHT 
Supplied—Analyzed 4. O. Van Suetendae 


Yonkers, N. Y 


DEPOSITIONS IN WASHINGTON, D. (¢ 





taken by Burdella E. Scarborough, Notary 
Public, will be reported with strict conformity to 
all statutory requirements, by H. S. Mrppiemtss 
Shorthand Reporter. Con ioner, U. S. Court 
of Claims. 408-10 Columbia Bidg., ‘Phone 
NAtional 2369. 
LAWYER'S LEDG ER. MI NSE Y BLDG 
Baltimore, Md. Samy sheet sen requested 
BINDER FOR THE JOURNAL—-LIES FLAT 
Yo hole punching Buckram back price 
$1 50—Please mail che k with order. A. B. A 
Journat, 1140 N. Dearborn St Chicago, Til 


ADMINISTRATIVE LAW SYMPOSIUM 


Reprints. Complete informative analysis. 25 
cents single copy. A. B. A. Jougnat, 1140 N 
Dearborn St., Chicago, Ill 
WANTED—10 COPIES NI ISSUE 

ABA Journal. Fifty cents per copy will be pai 
for numbers in good nditior Please write t 
American Bar Association Journat before send 


ing 


AMERICAN Bar ASSOCIATION JOURNAI 
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Here is the Book you have been wating for. rr 


FEDERAL 
PROCEDURAL 
FORMS 


By ALEXANDER HOLTZOFF 


Special Assistant to the Attorney General 


and ALLEN R. COZIER 


Special Attorney in the Department of Justice 


Ohe need for Federal Procedural Forms 


has been apparent ever since the new rules went into 
effect. The rules attempted to insert brevity and sim- 
plicity in federal practice. As a result, many forms 
used prior to September, 1938, became largely obsolete 


and many others needed complete revision. 


Federal Procedu ral Forms answers 


this need by presenting: 


1. Complete and authoritative forms for every type 


of practice in the District Courts of the United States. 


2. Forms for Appeals to Circuit Court of Appeals 


and U. S. Supreme Court. 


3. Forms for practice before the important Boards 






An inclusive compi- 
lation of forms for 
practice in all federal 
courts and before the 
important boards and 
commissions of the 
U. S. Government. 


and Commissions of the U. S. Government and for 


appeals from such bodies to the Courts. 


4. Annotations and cross-references to statutes and 
to the rules pertinent to such forms, together with 
notes containing helpful information as to pleading 


and practice. 





IMPORTANT NOTE 


In states where new procedural rules have been 
adopted which conform to the new federal rules, this 
book can be used for local practice as well as federal 
practice. All the attorney has to do is change the 
caption of the form and change any federal court 
reference in the body of the form to his state court. 
Then the forms contained in this book can be just as 


useful for his state practice as for federal courts. 











Complete in One Handsome Volume Containing More than 
1000 Up-to-Date Forms...Price $15.00 


THE BOBBS-MERRILL COMPANY + PUBLISHERS + INDIANAPOLIS 
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BECAUSE 


The Corpus Juris System (C.J. and C.J.S.) is a com- 
plete restatement of all the law and cites all reported 


cases 


IT FOLLOWS 


That the Corpus Juris System will lead you to the 


precise answer to your problem and disclose alll 


authorities in point with your case. 





The American Law Book Company 


Brooklyn, New York 
Publishers of 


Corpus Juris Secundum 











